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PREFACE. 



MY belief that some knowledge of the Boman 
system of Municipal Law will contribute to 
improve our own^ has induced me to prepare the 
work I now offer to the public. 

As the diligent study of Homer and Euripides, 
of Cicero and Livy, of Dante and Bossuet, of Milton 
and of Shakespeare, would do more to refine the 
public taste, and to correct our antipathy to what 
is elevated and generous, whether in active life or 
speculative study, than any metaphysical inquiry 
into the principles of eloquence and poetry; so a 
familiarity with the works that formed Cujas and 
Doneau, Du Moulin, Pothier, and Montesquieu, — ^a 
knowledge of that social wisdom among Europeans 
unequalled, which has bound together so many suc- 
cessive generations, by ties that neither the sword of 
barbarous conquest could sever, nor the fi:uud of 
sacerdotal hypocrisy dissolve,— would do more to open 
the eyes of those whom habit or the desire of gain 
have not absolutely blinded to the deformities of our 
law, than any general or abstract dissertation on juris- 
prudence. We built our Chalcedon with Byzantium 
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Vlll PREFACE, 

before our eyea. This, however, is not the place 
to enter upon the reasons which alone among 
the nations of the West prevented England from 
sharing in the benefits of the Koman Law, and 
which have made every attempt to cultivate it 
among us, as if it had been the seed of some plant 
blown by the wind on an unfavourable soil, sterile 
and abortive. 

The result, however, has been for our jurisprudence 
a coacervation of absurdities under the name of law in 
our books, such as are to be met with in the annals 
of no country where the Roman law has flourished, 
and for the character of those engaged in it as a pro- 
fession a state of things down to the present century 
(for I desire particularly to be understood throughout 
this work as never speaking of my ^onteipporaries, 
except when I allude to them directly), to describe 
which I will borrow the words of one of the most able 
as well as of the most eloquent men that ever took 
part in public life in England : " I might instance," 
says Lord Bolingbroke, "in other professions the 
obligations men lie under of applying themselves to 
certain parts of history, and I can hardly forbear 
doing it in that of the law, in its nature the noblest 
and most beneficial to mankind, in its abuse and 
debasement the most sordid and the most pernicious : 
a lawyer now is nothing more — I speak of ninety-nine 
in a hundred at least — ^to use some of Tully's words, 
' nisi leguleius quidem cautus, et acutus, prseco actio- 
num, cantor formularum, auceps syllabarum/ But 
there have been lawyers who were orators, philoso- 
phers, historians; there have been Bacons and Cla- 
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rendoDs. There will be none such any more till in 
some better age true ambition or the love of fame 
prevails over avarice, and till men find leisure and 
encouragement to prepare themselves for the exercise 
of this profession, by climbing up to the vantage- 
ground, as Lord Bacon calls it, of science, instead 
of grovelling all their lives below in a mean but 
painful application to all the little arts of chicane; 
till this happen, the profession of the law will 
scarcely deserve to be ranked among the learned pro- 
fessions." Such was the language of Bolingbroke; 
that of Swift is still more pointed. Burke, almost 
on his death-bed, says, in a letter to Lawrence, 
"our courts of justice seem in a league with villains 
of every description." And this state of things will 
last so long as attorneys are allowed to possess the 
exorbitant power they now enjoy, and instead of 
being subordinate to a class superior (or that society 
assumes to be superior) to them in education, are 
allowed to hold it in a state of comparative de- 
pendence, and a service that certainly is not perfect 
freedom. No stronger proof of their influence can be 
given than the fact that they actually threatened to 
ruin Mr Brougham if he persevered in bringing for- 
ward his schemes of Law Keform. Mr Brougham 
indeed said publicly, in answer to the threat, that if 
it was executed, he would sit in his chamber and take 
briefs without them. But though Mr Brougham, 
then in the zenith of his reputation, and the leader 
of a great party in the House of Commons, was be- 
yond the reach of that powerful body, such is not the 
condition common oi^vpolai fiporolaiv, who tread the 
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X PREFACE. 

rugged path of professional life ; and so long as such 
power is vested in such a class, the attempts to pluck 
up the tares sown in the field of English law, during 
the night of the dark ages and long afterwards, by 
the enemies of all reason and all right, will be lan- 
guid and unavailing. I say this, perfectly well know- 
ing to what misrepresentation and abuse it will ex- 
pose me, because the study of many years has satis- 
fied me that I do well to be angry at the absurdities 
and abuses which contribute so largely to the profit 
of a handful of men, and to the moral and intel- 
lectual detriment of that class of the profession to 
which I belong. For what has been the result ? No 
single great work on jurisprudence has ever been 
produced by any Englishman. At present, if a 
principle shews itself in our courts, it is like a cask 
in a rough sea, sometimes one part appears, some- 
times another, never the whole. It is seen pitifully 
and imperfectly, instead of furnishing a sure standard 
and fixed rule by which all doubts may be brought 
to trial and against which all errors may be dashed 
in pieces. It has been a consequence of such a dis- 
tempered state of things, that as the carefully culti- 
vated ignorance of our judges prevented them from 
forming a reasoned opinion on any great question of 
jurisprudence, they have laid hold of some cant 
phrase as the basis of the conclusion at which they 
have arrived'. Such as, "Money has no ear-mark," 
*' Equity must follow the law," " Christianity is part 
of the conmion law," " The law abhors a perpetuity," 

^ Contradicting the maxim : " non ex regulA jus fiat, aed ex jure regula 
•omatur." 



PREFACE. ZI 

and the like. For in spite of the most violent ef- 
forts, a velleity for the show of reason now and then 
would force its way even among the patrons of fines 
and recoveries, and the judges yielded to the neces- 
sity of having recourse to some articulated sound in 
their barbarous and scanty vocabulary, that might be 
mistaken for a principle or an idea, and serve to bind 
together and explain the incoherent rubbish, to the 
accumulation of which their lives and the lives of 
their predecessors had been devoted.. Then accord- 
ing to the quarter from which the current happened 
to set, the judge endeavoured to transform himself 
into various "miracula rerum" — into a patriot like 
Judge Buller, when he said the writ of attaint (ex- 
ploded in the days of the Tudors) was the dearest 
privilege of an Englishman ; a theologian like Lord 
Kenyon, who probably had never opened a book in 
any language but English after he was fourteen years 
old, when he refutes all the arguments against the 
doctrine and discipline of the Church of England in a 
summing up of twenty minutes to a jury; a political 
economist like Lord Tenterden, when he talked in a 
strain of which a village nurse ought to have been 
ashamed, about regrating and the precious metals; 
a censor morum like Lord Eldon, when he deprived 
one of the most gifted men in England, and a far 
more scrupulous moralist than himself, or even per- 
haps than his friend the Duke of Cumberland, of all 
control over his children ; or a politician of the dark 
ages, like almost all. Such occasions, however, were 
not common. In general, they and their favourites 
kept to their routine, which required about as much 
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intellectual activity as a turnspit is expected to shew 
upon the wheel, where all he has to do is to lift up 
his feet and put them down again. The wheel goes 
round, and so did the law in the inevitable track 
that had been made for it, as by the tinman benefi- 
cially in one case, by the attorney perniciously in the 
other*. 

In this work my endeavour has been, avoiding 
questions interesting rather to scholars and antiquari- 
ans than to jurists, such as the Roman Criminal Law, 
the different forms of marriage, the military testa- 
ment, and the like, to select those parts of the Digest 
which would best shew the grand manner in which 
the Eoman jurist dealt with his subject, as well as 
those which most illustrate the principles by which 
he was guided in establishing the great lines and 
propositions of jurisprudence, such as the interpreta- 
tion of wills and contracts, the authority given to 
prescription, the protection of an occupier against 
sudden violence (in which our law is to this hour so 
shamefully deficient), and other topics, which every 
lawyer must have frequent occasion to employ. It 
is not however from the present age, or from those 
in the eyes of whom literature or enlarged views, or 
any knowledge of the jurisprudence of other countries 
are crimes rarely expiated, who naturally struggle 

^ ** Thomas, didst thou never see, 
Tis but by way of simile, 
A Squirrel spend his little rage 
In jumping round a rolling cage ? 
Moved in the orb, pleased with the chimes. 
The foolish creature thinks he climbs, 
But here or there, turn wood or wire. 
He never gets two mches higher.**— Pbiob. 
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against any attempt to wrest from their hands the 
exorbitant power they now possess^ or from the idols 
such men set up, that sound or rational ideas of legal 
regeneration are to be expected. On the contrary, 
next to the approbation of enlightened jurists, some 
of whom are happily to be found in the higher places 
of the profession, and one of whom now holds, "raril 
temporum felicitate," the highest rank in it, the hos- 
tility of such persons — legitimate descendants of those 
who in Queen Anne^s time 

Shook their heads at Murray as a wit — 

is the most infallible criterion of what is really bene- 
ficial to the commonwealth. Their enmity is the 
shade that pursues all that is not contracted or com- 
monplace, and every aspiration to mend the condition 
of the profession to which you belong, or of the 
country in which you live. Montaigne, in one of his 
immortal Essays, has told us that to see a Venetian 
on horseback was no bad lesson of equitation, and in 
that point of view the efforts made against a course 
of liberal study by persons whose thoughts and ob- 
servations, to use the words of Clarendon, "have 
been contracted within the limits of the books 
of that profession," or " within the narrower circle of 
the bar-oratory'* have their use, ''Jl nous amender, 
A reculons, par disconvenance plutdt que par conve- 
nance, par difference que par accord." The panegyrics 
pronounced by the champions of ignorance on those 
studying for the Bar might be answered, as South 
answered the fanatic who told him that ''God did 
not stand in need of human knowledge;" "Neither," 
said that accomplished writer, "does God stand in 
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need of human ignorance." Any other encourage- 
ment or assistance it would be absurd to expect from 
the present age, the intellectual pedigree of which, 
as every day almost and every department of public 
life proves, dates most authentically from those 
who preferred Fleming to Lord Bacon; until the 
latter atoned for his transcendant genius by measure- 
less corruption. We must not look for Guelphs 
among the Ghibelines. But if ever the time shall 
come in the history of this country when all men in 
a certain station are ashamed of haranguing in favour 
of the servile empiricism, which has made so many, 
fit it may be for better things, mechanics instead of 
jurists, masons instead of architects, and the law a 
profitable trade instead of a noble science ; which has 
given us Wrights, Norths, Wedderbumes, and Eldons, 
instead of De Thous, Hdpitals, Mol^s, and Lamoi- 
gnons ; and when incapacity to comprehend a prin- 
ciple is not looked upon as a mark of practical sense ; 
if ever that time shall come, I shall be rewarded 
far beyond my hopes, if my name is remembered 
with kindness by those who trace the progress of 
our institutions, not as that of one holding lucrative 
office, and opposing education because the system 
under which he obtained the patronage of an infe- 
rior and comparatively illiterate body must be per- 
fect, but as that of one who, according to the measure 
of his abilities, and without regard to immediate 
interest, which he* was not too stupid to perceive, 
was the first and ultimately the successful assail-^ 

' I « La v6rit^ ne mtoe point k la fortune, et le peuple ne donne ni ambas- 
BAdes, ni ohaires, ni pension.** 
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ant of Special Pleading. Let me close these remarks 
by a noble passage from a noble work : " C'est une 
etrange et longue guerre que celle oti la violence 
essaie d'opprimer la \6nt6. Tous les efforts de la 
violence ne peuvent affaiblir la v6rit6 et ne servent 
qxxh, la relever da vantage. Toutes les lumiferes de la 
v6rit6 ne peuvent rien pour arr^ter la violence, et ne 
font que Firriter encore plus. . .la violence et la vdrit6 
ne peuvent rien Tune sur Tautre. Qu'on ne pr6- 
tende pas que les choses soient ^gales^ car il y a cette 
extreme difference ... que la v6rit6 subsiste ^temelle- 
ment et triomphe enfin de ses ennemis, parce qu'elle 
est 6temelle et puissante comme Dieu mSme/* 
Amen^ and so be it. 
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OF 



THE K O M A N LAW. 



TAKEN IN PART FROM THE FRENCH AND 

GERMAN TABLES. 



SYNOPSIS 



I 



DEFINITION. 



PO88KS8IO. 
Digest, 41, 42. 
Cod, 7—82. 
Cod. 84, 6 & 9. 
Oaios, Jnat. 2. |$ 89, 90. 
Ifut. 4. 15. §§ 4, 5, 6. 
Donellos, i9. c. 6—18. 
Savigoy, Reeht dea Benixes, 
Pothicr, (Eiwrci, 



Pkopebty. 
"Dominium*'— contrasted with 

"obligationes." 
"Proprietaa"— contrasted with 

the "jus in re,'* especially the 

**U8US-frUCtX18.'* 

Inst. 2. 1. 11—47. 

Digest, 41—1. 6. 1. 56. 89. 2. 

18. 1. 
Pothier, (Euvres. 
TouUier, Droit Ciml Francis, 

vol. III. 82. 



SlTPERFICIBS. 

Dig. 48. 18. 



Emphttexjsis. 
Inst. 8. 24. 
Dig. 6. 8. 

Savigny, Recht des Besitzes, § 22 a. 
Dig. 22. 1. 25. 1. 
Cod. 4. 66. 
Nov. 7. 8. 
Nov. 120. 



Actual dominion over a tangible 
object. 



Quasi Possesjiion. 
Actual exercise of a legal power 
over a tangible object. 
Servitus. Superficies. 



Complete exclusive lawful do- 
minion over a tangible object. 



DIVISIONS. 



The right to make use of the 
surface of the soil beloiifling 
to another ; e.g. to buiM a 
house on it, or to inhabit one 
already built, on payment of 
a certain suBL 



Vera possessio— juris quasi pot 

sessio. 
Detentio—corpus. 
Possessio — corpus et animi 

dominL 
Possessio civilis corpus et an 

mus domini, cum justo titiil< 

bon& fide. 



Dominium ex jure quiritini 
(addictio, mancipatio, in ju] 
cessio, usucapio). 

Dominium bonitarium. 

Dominium directum — ^utile. 

Dominium plenum — nudum. 

Condominium (in solidum ?;. 

Dominium eminens. 



See previous pangraph. 
Counter obligation. 
For the use of ^e "superficiej 
belonging to another. 
Solarium. 
For the use of the hooso 
another. 
Pensio. 



The right to the entire possession ! In Modem Europe into secul 
and absolute eigoyment of the and eccle8iMti<»L 
land of another, so long as a 
certain sum is paid to the 
owner. "Ager non vectigalis, 
in perpetuum locatio.'* 



IE ROMAN LAW. 



ORIGIN. 



(prehension. 

Occupatio. 

Traditio. 
evi manu (symbolical). 
ris qnasi poasesaio. 
tual exercise of a right in the 
"bon& fide" persuaaion that 
;t belongs to you. 



Occupation of thin^ "nnl- 
iiis/' with the "animna do- 
iiini " ; eg, " fene, thesaori, 
t^s boetiiim, derelictae." 
u Incorporation with a main 
•bject — *' alluvion, insula in 
In mine iiata, satio, iniedifi- 
atio, ^lictura, scriptura, ad- 
i^mimmatio, adplumbeatio. " 
\. Produce of what belongs 
o us. 



Jsucapio, Dig, 41. 3. 
Intended tradition, and 
' justa causa traditionis." 
udication. Inheritance. 



)y contract 
Zcno. 
Jy will. 



Cod. 4. 66. 1. 



bract. 
4. 66. 1. Zeno. 



DESTRUCTION. 



a I 



Death of the possessor. 

Destmction or the object. 

Cessation of the *' animus do- 
mini " "possessio recedit ut 
quisque constituit nolle possi- 
dere.^* n. 41. 2. 17. 1. 



Dereliction. " Animus non do- 
mini" signified by act *'jac- 
tus missiuum." 

Expropriation, all change of 
property which fixes it in a 
successor involves the loss of 
that property by the first pro- 
prietor. 



PROTECTION. 



1. By destruction of the object. 

2. Lapse of time. 

3. Confusio. 

4. The death, without lioirs, of 

the " supcrficiarius." 



Privation. 
Lapse of time. 
Confusio. 

Death, without heirs, of the 
** emphyteuta." 



Detentio. 

Interdictnm ne vis fiat eL qui 

in poss. m. est. 
Possessio interdicta retinendee 

possessionis ^uti iK)ssidetia) ne 

vis fiat ei qui possidet 11. 43. 

17. utrubi, 43. 81. 
Possessio civilis — actio in rem 

Publiciana. n. 6. 2. 



Rei vindicatio, 11. 6. 1. Cod. 3. 
82. (publiciana) in omnibus 
rebus mobilibus tam animali- 
bus quam his que anima 
carent et in his quie solo con- 
tinentur— libene personse quae 
sunt juris nostri : "petautur 
prsjudiciis aut interdictis aut 
cognitione Prsetoriii — ^non so- 
lum singulie res — sed Qrex 
cseteraquo quae gregatim ha- 
bentur. 

Actio in rem negatoria, XL 8. (>, 
in the case of servitudes, "do- 
minoqui negat. " § 2. 

** Actiones in personam " for 

' particular violations of pro- 
perty, t,g. "actio legis Aquilia; 
— furtim arborum ctcsarum — 
oondictio fiirtiva ;" and in a 
certain sense other '* condic- 
tiones," demanding the restor- 
ation of property that has 
passed into the estate of an- 
other, and which he has no 
right to retain, whether with 
or without a contract. 



Actio in rem superficiaria. 

Publiciana. 

Interdictum de sap.~unde vi 

de precario. 
IL 43. 16. 1. 5. 






Actio in rem Emphyteuticuria. 
Publiciana. 

The Common Poesessory Inter- 
dicts. 
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Easement. 
Servitude. 
Dig. 7. 8. 
Cod. 8. 88. 84. 
InH. 2. 8—6. 



DEFINITION. 



DIVISIONS. 



The right to lue for a certain Servitotes personarum. 
purpose the corporeal pro- Usus — usuafructus. 



purpose the corporeal pro- 
perty belonging to another. 



u 8U8 — usuairucrus. 
Servitutes J Urbanorum. \Pra? Ji- 
remm. j Rusticonim. / oruiu. 



FiDUOlA. 

Pignus. 

Hypotheca. 
Dig. 20. 1—6. 
Pauli, Sent. Ree. 2. 6. 13. 
Cod. 8. 14. 85. 



Matrimonitm. 
n. 23. 24. 25. 1. 2. 
Cod. 6. 4-10. 
ConcU. Trident, ten. 24. 
Inst. 1. 9. 10. 
Pauli, Sent. Rec. 2. 19. 
Pothier, (Euvres. 
Cod. Theod. 7-16, ed. Wenckii, 
p. 169—187. 

PaTRIA P0TE8TA8. 

Dig. 1. 6. 7. 
Cod. 8. 47. 
Inat. 1. 9. 
Donellus, 2. 20-27. 



Tutela. 
Cura. 
Dig. 26. 27. 

26. 6—12. 
Cod. 6. 28—76. 
InsL 1. la— 16. 
Gaina 1. §§142—200. 



The real right of the creditor to 
sell the property of another 
for the payment of a debt due 
to the creditor. 



The permanent lawful union and 
entire consortship of man and 
woman. 



The rights of the Roman citizen 
over his children begotten in 
marriage. 



Tutela is the power or obligation 
of a free man, conferred and 
imposed by the civil law to 
protect him who' from his age 
18 unable to protect himself. 

Both may be defined the power 
and obligation to guard the 
personal welfare and admi- 
nister the property of a person 
incapable of managing his own 
affairs, or whose sphere of ac- 
tion is retained ¥dtbin certain 
limits. 



Hypotheca and Pignus. 

Inter pignus et hypothccan 

tantum nominis sonus diifort 

—a 20. 1. 6. 1. 
a. Bight without possession 01 

the right to use. 
fi, Ri^ht with possession auc: 

without the right to use. 
Antichresis. Right ¥rith posses 

sion and with the right to use 

Matrimouium justum. 
injustum. 



Pater naturalis — adoptivus. 



IMtela impuberum. 
( 'ura miuorum. 
Mulierum. 



Cura minorum. 

furiosi. 

prodigL 
Eomm qui rebus suis super cs: 
non possunt 
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ORIGIN. 



ontract. 
nil. 

aw. "Usosfructus legalis de 
tigno immittendo, diuturnus 
usus, et longa quasi possessio/' 



i 



Pigniia 



ntract. 

ill. I voliintariiim. 

judication. | Pigtins 

w. \ neccssarium. 



iiscnt of those who aro so 
initpd, and of those *' quorum 
11 ]M)t€stat6 sunt. " 



jiistis nnptiis. 
optio (plena), 
'ogatio. 
;itimatio. 



tela is given 

>y will. 

>y law, 

»y the magistrato. 



Iways by the magistrate. 



DESTRUCTION. 



** Kon utendo ** in Personal and 
Kustic Servitudes. 

In Urban Servitudes, **non 
utendo," coupled with the 
condition "si vicinus simul 
libertatem usu capiat" "Si 
tigni inimissi edes tus servi- 
tutem debent et ego exemero 
tignum, ita demum amitto jus 
meum si tu foramen unde ex- 
emptum est tignum obtura- 
vens." n. 8. 2. 6. 
Derelictio. | Usus- 
Lapse of time. ( fructus. 

Renunciation. 

Consolidatio. 

Destruction of the servient ob- 
ject. 

Death of the possessor of the 
right in Personal Servitudes. 

In Real Servitudes, destruction 
of the property in the * * Prae- 
dium dominans. " 

Legal sale of the thing pledged. 
Payment or valid cancellation of 

the debt. 
Destruetion of the thing pledged. 
Confusio. 



Death. 
Divorce. 



Death of the father or child. 
Certain office held by the son. 
Emancipatio. 



Death (vcnia aetatis). 
Age. 

Arrogatio. 
Judicial decree. 

(for the guardian.) 
Excusatio and remotio. 



PROTECTION. 



Actio in rem confessoria. 

Publiciana. 

Interdicts: "unde vi" for the 

"fructuarius," n. 48. 16. 8. 

13. 
Urban Servitudes : " Operis 

novi nuntiatio." Interd. 

"quod vi aut clam." n. 43. 

24. 
Rustic Servitudes, IL 43. 19. 
De aqu&, 43. 20. 
De fonte, 43. 22. 



Actio in rem hypothecaria. 
Serviana. n. 20. 1. 18. 
The Possessory Interdicts. 
Interdictum Salviauum. IT. 43. 
32. 33. 



Actio in rem utilis. 
Actio de patria potestate. 
Interdictum de liberis exhiben- 

dis et ducendis. 

Children against the father. 
Actio de liberis agnoscendis 

et alendis. 
Wife. 
Actio de partu agnoscendo (Sc. 

Plancianum). 

For the ward of pupil. 

Actio tutelse difecta. 

Actio de rationibus distrahendis. 



Guardian. 
Tutel« directa. 



SYNOPSIS OJ 



Oblxoatio. 
Just, 1. 13—29. 6. 1—5. 
JDig. 44. 1—45. 46. 1—4. 
Gaius, 3. 88-209. 
DonellQS CommenL <U Jure Ci- 
xili, 12. 16. 



DEFiyiTION. 



Obligationum sabstantia non in 
eo conBistit ut ali^uod corpus 
nofitrnm aut Bervitutem nos- 
tram fBcSaX, sed at alium nobis 
aatringat ad dandain aliqmd 
Tel faciondum Tel pneatan- 
dnm. IL 44. 7. 8. 

The person entitled to the thins 
haa a ''dominium" that aU 
men are bound to respect, and 
they who Tiolate his right are 
liable to the " actio in rem.** 

The creditor, or he who has a 
right to enforce an obligation, 
has a remedy against one, or 
in some cases more persons, 
and him or those alone. He 
or they alone can Tiolate his 
right; against him or them 
his remedy lb bT an '* actio in 

Sersonam," either "ad dan- 
um," i,e, the deliTery of the 
property ; '* ad dandum £Eu;ieu- 
dum," the deliTery of a sub- 
stitute ; or " ad prsstandum," 
compensation for the damage 
he has suffered. 



DIVI8I0N& 



Real "re,"i;e. 



ObligBtiones. 
ExGo&traetn. 
CiTiles. 
PratoriflB. 
Naturales.* 
Strictiiuris. 
BonsBfideL 
Unilaterales. 
Bilaterales. 

Contractus nomiuati. 
1. Real, (4). 

Mutuum. 
by the deli- Commodatum. 
Terera of the Depositum. 
thing. Pignus. 

2 "Verbis, "formal words, 
a. Stipulatio, 

(voluntary, praetorian, judi- 
cial, common.) 
h. Dictio dotis. 
c. Operarum liberto promisBio. 

8. Litteris. 
Nomina transcriptitia. 
Chirographum. 

4. Consensu. 
Emptio — ^Tenditio. 
Locatio— conductio. 
Societas. 
Mandatum. 

Contractus in nominati, all "re. * * 

Do nt des. 
Facio ut facias. 
Facio ut des. 
Do ut facias. 

Pacta. 

1 . Pacta CiTilia, annexed 'to con- 
tracts ; e.g. Lex commissoria. 
Addictio in diem. 

2. Pacta Legitima (Emphyteo- 
sis — donatio — doe — compro- 
missum). 

8. Pacta Prsetoria (pecunia con- 
stituta — Precarium jusjuran- 
dum. LiabUitT of taTem- 
keepers for goods receiTed, &c. 

Quasi contractus. 

"Variie causamm figarse.'* 
De negotiiB gestis. 
Tutela. 
Cura. 

Hnreditatis. 

Payment of what was not due. 
Heereditatis aditio. 
Litis contestatio. 

Delicta. 

Furtum Manifestum nee mani- 

festun^ 
Rapina. 

Liability to the Law Aquilia. 
Injuria. 

Quasi Delicta. 
Other offences punished by th< 
Prsetoiian Law. 



" Obligatio naturatis tollitor per pactum ipso jure. n. de s 



THE ROMAN LAW. 



ORIGIN. 



Transaction of 
affairs. 

Unlawful aits. 

Effect annexed by 
law to a certain 
state of things; 
£.^caatio damni 
infecti, de com- 
muni diTidendo, 
f amilise eraaeim- 
dffi, finium re- 
gnndonun. 



PBSTRUCnON. 



Ex delicto. 

Solntio. 

Compensatio. 

Kovatio. 

Res judicata. 

Transactio. 

Compromissom. 

Pactum d6 non 
petendo. 

Confoaio. 

GasnB (species ei 
peiit ooi debe- 
tur). 

Discharge of in- 
terest ; one of 
several debtors 
pays the whole 
debt, the cre- 
ditor has no 
claim upon the 
others. 

Punishment of the 
creditor. 

Dolus vis jusjuran- 

dUHL 

Lex Cincia. 

S. C. Macedoni- 

anum. 
S.C. Trebellianum. 
P.O. Yelleianum. 
Prescription. 



PROTECTION. 



£x mutno. 

Causa data non 
secuta. 

Ob turpem causam. 

Ob ii^ustam cau- 
sam. 

IndebitL 

Sine causa. 

"Actio sestimatoria" 
for Dotation and 
alimentation "ad 
exhibendum." 



Deposito. 
De recepto. 
CommodatL 
Pigneraticia. 
Mandati 
Negotiomm gesto- 

rum. 
Tutel» directa et 

contraria. 



Empto. 
Redhibitoria (quan- 

ti minoris.) 
Yenditi. 
ConductL 
Locati. 
Quo socio. 
Communi 
Dividundo. 
FamiliA erciscnn- 

d». 
Finium regundo- 

rum. 



Ex delicto. 
Fnrti, vi bonorum raptonnn, i^juriarom, a s tim ata ri a, L^gis 
ComeliiB — Legis Aquilia — de effusis et dfjectia-^ariMmiii 
^rtim cesarum — servi corrapti— doti — Paulianm — de ca- 
lumnia— quod metus cau8&— interdict unde vi— quodvi 
aut clam. 



btione, si ego tibi." Equity is oveicomo by equi^. Papinian. 
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Hjereditas. 
Tnsl. 2. 10—26. 8. 
Digest, 28—38. 5. 2. 3. 
CiMl. 49-62. 
Norell, 115—118. 
Douellus, Lib, 
Comrn. 6 — 9. 
Gains, 3. 78. 

2. 97—99. 
hist, 2. 9. 61. 



DEFINITION. 



The right of succeeding to the 
whole, "hseres ex asse/* or a 
certain part, of a deceased 
person's property. 

Succossio in univerBum jus quod 
defunctus habuit. 

Direct institution of an heir — 
three conditions : 

1st Form— 

1. Calatis comitiis, in pro- 
cinctu. 

2. '* Per ses et libram, manci- 
patio, nuncupatio. " At this 
period the Pnetor admitted 
to the possession of the 

goods of the deceased the 
eir appointed by a will at- 
tested by seven witnesses. 

8. Testament — civil, Praeto- 
rian, imperial. 

2d. Appointment or express ex- 
clusion of ** heeredes sui " 



DIVISIONS. 



3d. "Factio Testamenti "—re- 
fused to certain persons — 


Strangers. 
Captives. 
Slaves. 
Intestabiles. 
Persons suffering under 
certain disorders. 


Could not 
make a will. 


Strangers. ^ 

Women (to a certain 
amount. 

Unmarried men. 

Orbi (for one-half). 

Jews and Heretics (Jus- 
tinian). 


Could take no 
benefit from one. 



Heirs ** sui '* : 

1. Legitimate children. 
Descendants, through males. 

Through females. 
Children made legitimate. 
Adoptive children. 

2. AgnatL 

3. Gentiles. 

According to Novell. 118. 127 : 

1st class— Children and descen- 
dants of both sexes, emanci- 
pated or not. 

2d class— Descendants alone, or 
concurrently with brothers and 
sisters of the whole blood and 
their descendants. 

8d class— Brothers and sisters of 
the half-blood. 

4th cla&s— All other collaterals. 



Hsereditas — Bonomm possessio. 
Testamentaria— Secundum tahu- 

las. 
Legitima — IntestatL 
Contra Testamentum, contra 

Tabulas. 
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ransimssion. 
By Testa- 
mentary ap- 
pointment. 
By Law. 

a, Ab intes- 
tato. 

b. Contra tes- 
tamentom. 

juditional ap- 
pointment. 
Ad diem = 
ex die. 



Acquisition. 

Haeres suus 
"beneficium 
abstinendi." 

Hasres volunta- 
rius aditio 
haereditatis, 
pro h»rede 
gestio. 



DESTRUCTION. 



The appointment of an heir may 
become invalid by the inva- 
lidity of the will. 

1. Testamentum i^justam, or 

uon jure factum. 

2. Testamentum ruptum. 

3. Testamentum imtum. 

4. Testamentum destitutum. 
6. Testamentum inofficiosuin. 

By supervenine unworthiness or 
incapacity of the heir. 

Death of the intended heir. 

Repudiation. 

** beneficium abstiueudi," exer- 
cised by '* heres suus." 

Restitutio in integrum. 

Rescission of the will. 



PROTECTION. 



" Hereditatis petitio," any heir 

might be plamtiff. 
So the " pro hserede." 
The **pro possessore," so long 

as there was a " lucnmi " to 

vindicate. 

The object 

1. Reco^piition of right to the 
inheritance. 

2. Obtaining the "lucrum hiere- 
ditarium in the proportion 
of the inheritance which the 
plaintiff held. 

Haereditatis petitio rescissoria, 

Nov. 115. 
Querela iuofficiosi. 

To obtain possession of all pro- 
perty left by the former owner 
of the inheritance at his death : 

1. Actio suppletoria. 

2. Interdictum quorum bonorum. 

3. Missio Hadrianae. 
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DKrannoir. 


DIVI8IOHB. 


LVQAOT. 


Hie f^ tiinm^ the heir 


^^m^^^^m^mmmmmm 


Fidei Commissam 


LeflBtnin. 

Fioei ComniiMniiii. 




Qnarta Falddia. 


Uniyersale. Quarta 


the property of the 


Per rindicationem. 


TrebelL 


See ** Hsereditas." 


deceased ( ' ' donatio 


Per damnationem. 


Singohut) (tacitam). 




(jiUBdam a defiincto re- 
licta, ab hnrede pras- 


Sinendi modo. 






Per praoeptionenL 


4 Epochs before S. 




standa"). 




S. C. Trebellianum. 






Pnelegatuffl. 


During S. C. Trebel- 






Legatom rei— rei ali- 


iianum. 






enae — rei obligate 


Under the S. C. Pega- 






— rei ctnufl usus- nannm. 






fructos alienus est 


Under Justinian. 






— generis — electio- 


Legacies put on the 






nis, quantitatis, 


same footing with 


■■ 




nominis, debiti, dos 
piielegata, iibera- 


" Fidei Comraissa." 






tionis, dotia, ali- 


Donatio mortis causft. 






mentomm, nsus- \ Legatis coniparatur. 






fruct^is, senritutis, ; 






annuum. 

1 
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ORIGIN. 



DBSTRUCnON. 



iywiU ) . 
JycodicU { ^P^J'^- 
}y an infonnal act. 

Oral fidoi commiss. 
Dies legati cedit ? yeuit f quan- 

do mes legati, ususfructus 

cedit? 



18 



Right to le^purf not fallen 

extinguished 
By death of legatee. 
By "ademptio." 
By destruction of object, or of 

that from which it proceedn. 
By alienation of the testator (in 

what cases). 



As to legacy fallen 
By " repudiatio/' "ereptio. 



It 



CHAPTER L 

PRELIMINARY. 

Ip the law of a country is allowed to take the 
regular and natural course of progress, it usually 
passes through three periods, each of which has 
its own distinguishing peculiarity. 

The first is the period of custom. Law is rude 
and simple as the notions of the people among whom 
it exists and who are the organs of its administration 
— ^it is the vehicle of their opinions, and the criterion 
of their refinement. To this stage of infancy suc- 
ceeds a more various and complicated state of things* 
Law is split up into a number of elaborate distinc* 
tions, becoming more minute, frivolous and scholastic 
as subtlety increases and as the class supported by 
multiplying them, that is, by distorting and stifling 
truth, becomes more numerous, powerful, and indif- 
ferent to right. Such was the state of Roman 
jurisprudence long after Cnseus Flavins had pub- 
lished the forms which while kept hidden from the 
people were the main instrument of patrician ascend- 
ancy. This state of things is admirably described 
by Cicero in Pro Murena^ and among us by a great 
master of style, Mr Justice Blackstone, in his famous 
judgment delivered against Lord Mansfield's view in 



2 ROMAN PRIVATE LAW. [cHAP. 

Perrin v. Blake, though such is the power of pre- 
judice that he does not seem to be aware that his 
argument is as severe a satire as man could utter 
against the system it was intended to defend. 

"Whatever their parentage," t.e. of these tech- 
nical rules, " was, they are now adopted by the com- 
mon law of England, incorporated into its body and 
so interwoven with its policy that no court of justice 
in this kingdom has either the 'power or (I trust) 
the inclination to disturb them. The benefit of 
clergy took its origin from principles of popery : but 
is there a man breathing that would therefore wish 
to abolish it? The law of real property in this 
country, wherever its materials were gathered, is 
now formed into a fine artificial system, full of un- 
seen connections and nice dependencies ; and he that 
breaks one link of the chain, endangers the dissolu- 



tion of the whole." 

I say this is a bitter satire if we consider that 
it was pronounced in the age of Burke, and more 
than a century and a half after Lord Bacon flourished. 
For the condition so described is but a phasis through 
which the jurisprudence of an enlightened nation 
must travel in its progress to a sound and rational 
system. It is the consequence of increasing civility 
and refinement which bring with them a multitude 
of wants and exigencies unknown to those by whom 
the early law was framed, and which are the result, 
like much of the Koman Law, of collision amicable 
and hostile with foreign countries, the knowledge of 
their usages, and the relations arisii^ from such 
intercourse. With such objects and such multiplied 
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functions the law of a country must become compU- 
cated and prolix, till at last it grows to an uncouth 
mass which no human industry can entirely master, 
and which the people are utterly unable to comprehend. 
In such a case the Lawyer of a free state is almost 
absolute, for as his proceedings are carried on in a 
technical phraseology, altogether unintelligible to the 
mass of hearers, publicity is no check upon his pro- 
ceedings \ In vain (and the present state of things 
among us is a proof of the fact) are reports collected, 
and treatises published on each separate head of law; 
the power of the mind of the country over the law 
is lost, and it is delivered up to those who have 
eveiy human motive to thicken the darkness and 
aggravate the confusion : 

" Chaos umpire sits, 
And by decision more embroils the fray. 

■ next him high arbiter 
Chance governs all.'' 

The rights of men in such a state dwell upon 
water, and the wave of the sea is their foundation. 
Chicane is not the accidental infirmity but the 
confirmed and settled habit of the law. To limit 
the increase, or to acquire a knowledge of the dis- 
connected mass is impossible, and as the difiElculties 
increase the intellect required to grapple with them 
(as every volume of reports shews) diminishes. 



^ So a specUtor at the trial of Al- 
gernon 8yin^, or Annatrong; or 
Coll^^e, or la4j IMb, tboqgh he 
might detect the fiendish wiekedneaB 
of the judge and ooansel, muat haye 
been unable to underrtand a great deal 
of the injustice that wae perpetrated. 



So in eivil matien till very late 
periods ; the forms of pleading enabled 
a judge, if he was so disposed — and 
such instances have been seen, in for- 
mer times of course — to do gross and 
grievous wrong without the knowledge 
of the lay audience. 

1—8 
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Nothing but a recurrence to first prindples, a re- 
storation of something like method and unity, in 
other words codification, will raise thd law to the 
dignity of a science, or prevent inferior practitioners 
of uncultivated and unphilosophical mindfih— chosen 
by the favour of those whom they resemble — ^from 
usurping the highest places in it and giving the tone 
to those who make it a profession \ This brings us 
to the third and final stage (which in some centuries 
hence our practical country will perhaps arrive at), in 
which this systematic unity is attained, in which the 
facts, collected by experience and methodized by reason, 
are embodied in a single volume, when law ranks 
with the most liberal and dignified avocations, and 
the lawyer is no more the mere cantor formularum 
and syllaharum auceps. These three periods of ori- 
ginal rudeness, subsequent confusion, and ultimate 
system are clearly discernible in the Roman Law. 
No people, as Hugo has remarked', ever were in 
circumstances so favourable for moulding private 
law, and carrying it to the highest point of con- 
ceivable perfection as the Komans in the age of the 
Antonines and Severus. Strange and mysterious 
destiny of man, which imposes the sacrifice of some 
blessings as the price of others, and seems to make 
political fireedom and the excellence of constitutional 
right incompatible with enlaiged and luminous prin- 
ciples in municipal legislation. Before I proceed to 
explain the construction of the '* Corpus Juris," I 
must observe that from the middle of the twelfth 

1 «Le petit wprit ^tant parvenu k tesqnien. Or, d Dec. 
fftire le caract^re de la nation.'* Mon- * Einkitung, p. i. 
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century it was the foundation of all instruction in 
law, throughout the south and west of Europe, our 
own country, as Selden in his notes to Fleta has 
shewn, down to the time of Edward the Second, not 
excepted. It was considered as a conunon law, from 
which even the consuetudines, coiitumes under the 
feudal system, were explained and filled up. And as 
it mitigated barbarity in the Middle Ages, it was by 
far the most important source from which, under a 
different state of things, those invaluable blessings 
to modem Europe \ the codes of the eighteenth cen- 
tury, have been constructed. 

Having premised so much, I come to the details. 
The history of Boman Law may be for our purpose 
conveniently divided into four periods. The firet 
from the foundation of Kome to the enactment of 
the twelve tables A.u.o. 305, B.C. 449 — ^infancy. The 
second from the twelve tables to the accession of 
Augustus A.U.C. 723, A.D. 31 — ^youth. The third 
from the accession of Augustus to the death of 
Alexander Severus a.d. 235 — manhood. And the 
last from the death of Alexander Severus to the 
reign of Justinian — decay. 

Of these periods that which elapsed between the 
accession of Augustus and the death of Alexander 
Severus was the flourishing and glorious period of 
Boman jurisprudence. Excluded from the splendid 
functions of the statesmen and orators of the Bepublic, 
the Boman genius concentrated itself on the task of 
adjusting the eternal rules of justice to the infinite 
variety of human affairs, and for the first if not the 

^ And Ajaerica. See Livingstone's Civil Code of Louitiana, 
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last time in the histoiy of the species the names of 
lawyer and philosopher were synonymous. Then 
were composed those immortal works^ the mutilated 
fragments of which illuminated by reason, embellished 
by the most exquisite propriety of diction, exalted 
by the purest morality, have difiused order and 
science over the rude efforts of Goths, Franks, Jut- 
landers and Vandals, and have been the guide and 
ornament of eveiy European country but our own. 
England, as it was the last among the civilized 
nations of the West to adopt the Gregorian Gal* 
endar, repelled with jealous vigilance the encroach* 
ments of light from the primaeval darkness of her 
law, and has preserved in all its shapeless deformity 
the chaos accumulated by the successive contributions 
of empirical mechanics, raised by proficiency in 
chicane to stations where their ignorance and nar^ 
rowness became public calamities, to whom all me- 
thod was unknown and everything that resembled 
principle imintelligible. Delighting in a barbarous 
jargon which they transmitted from age to age, and 
docile to the will of tyrant after tyrant, the English 
lawyers were too often barbarous amid the polished, 
and slaves amid the free>; while the Boman jurist, 
trained in the schools of the Stoics and versed in the 
noble idiom of his predecessors, asserted in a fault- 
less style the sacred dictates of reason and of right, 
and retained the virtues and eloquence of the Be- 
public, while all around bore the marks of decrepi- 
tude, corruption and servility. 

^ LiTingstone, ItUrod. Jtqt. p. 56 : CiJigulji, tiontinued to form x |>^ of 
" This absurdity, worthy of Nero or English law till 1793." 



I.] PRELIMINAEY. 7 

The death of the Emperor Alexander Severus 
was followed by the most appalling anarchy. Sixteen 
Emperors perished by a violent death— nineteen pre- 
tenders to the empire carried desolation through the 
dismraibered provinces — immense donatives^ wrung 
from the exhausted inhabitants of a depopulated em- 
pire were the price of the disgraceful honours con- 
ferred by brutal soldiers on the minion of the day'. 
Such is the history of the fifty years of confusion 
which elapsed between the murder of Alexander 
Severus and the accession of Diocletian. 

Two mighty events which had already exhibited 
themselves began rapidly to unfold the consequences 
with which they were pregnant during this period of 
disaster and dismay : these were the propagation of 
Clmstianity and the invasion of the barbarous hordes, 
whom the arms of the degenerate Romans were no 
longer able to "restrain. The sublime doctrine of the 
unity of God struck at the root of Polytheism, and 
for an adherent of the ancient creed, whether he was 
so from conviction or belief in its expediency*, tole- 
ration of that uncompromising and exclusive worship 
was impossible^. 

In the struggle between the ancient and modem 
creeds the Boman jurist arrayed himself on the side 
of the former, partly from respect for antiquity, 
partly from scorn for the character and attainments 

> Salviin, De Cfmbematione Dei, * Montesquieu, Dimri, (Euvm, 
JAh. V. pMODL Vol. vn. p. 368. 



* In twelve hundred yean France ^ Symmachufl» Epid. Lib. z. Ep^ 54 

had 63 kings. In one hundred and Aurelian'fl letter to the Senate ; Vo- 

sixty yeara, Casanhon remarks^ seventy piscus, H. Avg, Scripts VoL n. p. 463, 

perK>ns assumed the Htle of Cseear in with note, 
the Roman Empire. 
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of the proselytes to the new theology^ and partly 
because he saw that it tended to undermine the 
social structure already shaken by the fierce assaults 
of open violence. With the invasion of the barbarous 
hordes opens the dark and bloody page which 
records an almost total change in the modes of 
thought and habits of life among the inhabitants 
of Europe*. 

The separation of Church and State^ slavish obe- 
dience to the authority of priests', confidence in the 
efficacy of external rites to procure everlasting happi- 
nesS; claims to miraculous powers asserted as residing 
in the bones of illiterate fanatics or the persons of 
living mystagogues, idolatiy under a new form, and 
addressed to beings and objects altogether contempti- 
ble—ostentatious professions of poverty and indif- 
ference to worldly honour reconciled to a fierce ava- 
rice and an inde&tigable lust of power — the wretched 



1 As a specimen of the legiBlation 
produced under the inflnenoe of such 
connsellorB, take Cod. 9. 8. 5. § 3: 
"Filii veio ejus quibus vitam im- 
peratoria specialiter lenitate concedi- 
muB (patemo enim deberent peiire sup- 
pUdo, in quibixs patemi, hoc est here- 
ditarii, criminis exempla metuuntur) 
a materna vel aYit% omnium etiam 
prozimorum hereditate ac Bucoeesione 
habeantur alieni, testamentlB eztraneo- 
rum nihil capiant, sint perpetuo egentes 
et panpereB, infamia eos patenia sem- 
per oomitetur, ad nullos prorsus bono- 
res ad nuUa sacramenta perrenianty 
Bint postremo tales, ut his perpetua 
egestate Bordentibus sit et mors sola- 
tium, et vita BuppHcium." And God. 
I. I. § 4, 2>€ Epueopali AvuiienUd, 10. 
9* 13* '• 5* de fferetieu et Mavichdt: 
** Hasretioorum autem vocabulo oonti* 



nentur et latis advenuB eos sanctioni- 
bus Buocumbere debent, qui vel levi 
aigumento a judicio catholicsB religio- 
nis et tramite detect! fuerint deviare.' 
L 4, eod. : " In mortem quoque inqui- 
sitio extendatur." Aiians, 5 eod., 
Nestorians, 6 eod., EutychiaoB, 8 eod., 
orthodox child of an heretical parent 
to succeed to all his property, 19 eod., 
oonvenion of a Christian, punished by 
confiscation of aU the converter's pro- 
perty, I. 7. 5. eod. ; if any one assail 
a converted Jew "cum Basis," "aut 
alio furoris genere^" cum omnibus suis 
participibus concremandus, Cod. i. 9. 
8. 3, Pagans, i. 11. 8, condemned to 
the mines ^'poet crudatus corporis," 
right of sanctuaiy, God. i. 11, 6. 

' '* Gagte pour ne rien faire." Mont. 
GluvrtB, Vol. I. p. 39. 
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intrigues of synods and coturi. prelates and monks in 
lieu of the masculine qualities exercised in the senate 
and the camp— -fear of the censure and respect for the 
authority of the Church exalted above all moral obli* 
gations-a complete surrender of the conscience and 
understanding to the dictates and legends of ecclesi-> 
astics, put forward as the chief if not the sole nierit 
of a Christian — ^the most startling and incessant con« 
trast between theory and practice, belief and conduct 
- — ^the condemnation to never-ceasing torments of the 
wisest and most virtuous heathens because they were 
ignorant of events that happened long after their 
death — ^pride under the disguise of humiUiy — ^tempo^ 
ral dominion growing up under the shade of spiritual 
authority' — great crimes and extravagant penances—^ 
impudent falsehoods justified in the cause of truth, 
rapine and eleemosynary foundations, rape and ascetic 
mortification^oss materialism and seraphic ecsta- 
sies — exhortation changed into menace and abject 
entreaties into insolent command — ^a spirit sometimes 
inactive, sometimes full of scruples, almost always 
directed to comparatively selfish objects, instead of 
the glowing patriotism that ennobled the veiy crimes 
of Greece and Rome*— above all the doctrine im- 
equalled for its wickedness that the Almighty would 
for money become an accomplice in the foulest 

^ '<Td MT* oUmofdav ypa^ofifpoJ'^ waa the Bonun's creed. Tlie ynlgar 

AthanasiuB cit. apud Daillet) J)e TeM- of oonno were aUves of enpentitioii 

ploi du Pires, in JRome am in Belgravia. 
. "Une Boci^t^ de gens qui ne ren- Adrian rajB the Bishops at one 

d^t jamais et reoe^ant to^jours at- time took to worshipping Serapis: "de- 

ttroient insensiblement .toat )k euz.'* Toti snnt Serapi qui se Ghzisii episoo- 

Hont. G!u». I. 373. pos Toosxit." Vopiseus, IT. Aug, Script, 

" tU^iMv^SpumtdtuSma^iwtpinTpnf, Vol H. p. Jio, 8vo ed. Lugd. Bst 
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crimes-^ these were the distorted Imeaments of 
Christianity in the corrupt and mutilated shape it 
wore for several successive ages» which were brought 
out in bolder relief and became more distinctly visi- 
ble as the long shadows of a polar night concealed 
all that was refined and beautiful and really mag- 
nanimous from the eyes of Europe, and which might 
be traced by an attentive observer in the charactOT 
it assumed among the courtiera^ bishops, ladies and 
eunuchs who were so actively em^doyed in moulding 
creeds^ practising childish ceremonies and contriving 
the assassination of their rivals during the continu- 
ance of the Byzantine empire'. 

And when Diodetian' assumed the reins of go* 
vemment everything portended the evils that he 
endeavoured for a while to avert by obliterating all 
traces of republican forms^ by multiplying the num- 
ber of rulers, by replacing the ancient magistrates 
with others of imperial origin, by tearing away the 
mask of despotism and surrounding the throne of 
the CsBsars ^dth all the pomp and luxury of Asiatic 
domination. Thus it became easy for Constantine to 
transfer the seat of government to Constantinople, 
to turn the Boman Senate into a local vestry, and 
to make Christianity the religion of the state. He 
and his successors took an active part in the go* 



1 "Lm Tioes dM ittM foiUet ei 
des orimei Hfl^ohh.** M<mleaq[ii]ea, 
p. 380, Vol. i« 

''Dettm," nysOrRTiiMy in » noble 
partage thaty though written hj a 
Boman CathoHo, might be read with 
advantage in the diooeee of Oxford, 
" velut in aocietatem eriminani nefarib 



▼oeantei, mnnerihna a rapinA et fraade 
atqne alienaram opam nsorpatione ve- 
nientibus etmotibus ooix>oiu,Terbiflqne 
Dullo aiiimi aenra pronnnciatifl ac men- 
titis obeequiii placabilem ponont." 
p. «93* 4to ed. 

> MonteBqnieo, (Trail. M Dec, di» 
Romaini, 17 ch. 
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vemment of the Church, convoked councils, inter- 
fered in arranging creeds^ and provided for the sup- 
port of the priesthood. They conferred large estates 
upon the Churchy and declared those estates inalien- 
able. Pursuing to extremes a system which during 
the time of persecution it had been wise if not 
necessary for Christians to adopts in defiance of all 
reason, of the spirit and letter of Christianity, they 
gave bishops jurisdiction^ in matters merely secular, 
a plague-spot that developed itself with fearful 
rapidity throughout Europe. If to this power we 
add that given to ecclesiastics of exterminating 
heresies and heretics, we may form an idea of 
the change which Constantino brought about, and 
which gave an altogether different character to 
social life in the countries subject to the Boman 
legislation. 

Jurisprudence shared the common fistte. Not 
only does Theod. II. in the edict publishing his 
code complain '^quod tam paud eetate 8U& proxi- 
mftque extiterint qui juris civilis sdentiam ditarentur 
et soliditatem veree doctrinss receperint;" but Am- 
mianus MarceUinus in the description he has given 
us of the lawyers in his age, shews that jurispru- 
dence had sunk to a condition of the most abject 
ignorance and barbarity: "E quibus sunt ita rudes 



1 This Prot«6tant and "Pnctical"! 
conntiy is the bMt in which, after the 
mott detperate resistance, this enor- 
mous abase has been not exterminated, 
but in some degree mitigated, in the 
latter half of the 19th oentary. Sin- 
gular commentary on the text in which 
the great master of all Christiaos re- 



fused so much as to determine a con- 
troversy between two lnt>therB as to a 
piece of land, lest he should take upon 
him the office of a judge. ** I could 
decide con tro T e rsies,** sud Gonfticius, 
"as well as another, but my doty ia 
to prevent men from having contro- 



versies. 
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nonnuUi ut nunquam se codioes habuisse meminerint, 
et si in circulo doctorum doctoris veteris incident 
nomen, piscis aut edulii peregrinum esse vocabulum 
arbitrantur */' Yet selections made from the works 
of writers who lived at this period were inserted 
in the Pandects. They were Hermogenian, Aure- 
lius» Arcadius, Gharisius and Julius Aquila; the 
first wrote '^Epitomarum Juris libros sex," in the 
order of the ^'Edictum perpetuum," which is sup- 
posed to have frimished the model on which the 
Pandects were drawn up. As at this time the im- 
perial enactments were the only source of legislation, 
collections of them became almost indispensable. 
Several such collections were made, called codes from 
the caudex on which they were written. Of these 
codes four were named after their authors, the Grego- 
rian, Hermogenian, Theodosian, and that of Justinian'. 
The Gregorian and Hermogenian codes were the 
work of two lawyers who digested into their compila- 
tions the constitution of the Emperors before Constan- 
tino, beginning probably, from the time of Adrian and 
ending with that of Diocletian. These two compilers 
lived in the time of Constantine and his son, and 
the work of Hermogenian was subsequent to that of 
Gregory, and intended as a supplement to it. Both 
are stated by Gojarius, the compiler of the West 
Gothic Breviaiy, to have the force of law'. The 
next code^ was that of Theodosius IL, consisting of 

1 Amm. Maro. 30, 4. ' ChntiUi, tin. Chd. Tktodot, de ife- 

* Schulting, JwrUprud, AniiqwU, ipcnsii pmdentwn, Gothofred, Cod. 

683 — 718. Gothofred, Prolegom, Cod, Theod, Tom. n. p. 39. 

Tkeod, oap. i. p. 109. HugOi Lekr* ^ The author u supposed to have been 

buck (i. 0, dei Rom, ReehU, 8 990. the excoosul and ezprefect Antiochus. 
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the constitutions from Constantino to Theodosius II. 
It consisted of sixteen books, the first five of which 
related exdusively to private law, and was by a special 
edict of Yalentinian III., constituted the law of the 
Western Empire. It is only known to us through 
the Breviarium Alaricianum, or compflation made 
by the order of Alaric II.*, after the battle of 
Poitiers, and promulgated at Toulouse'. The last 
eight books of the Theodosian code were published 
in 1550 by Du Tillet^ the three preceding in 1566, 
by Argacius. 

It is supposed that one great object of Hermo* 
genian and Gregory was to preserve the jurispru- 
dence that existed under the Pagan Emperors which 
the detestable hypocrite Constantino was anxious to 
obliterate. There he would have looked in vain for 
those anodynes of conscience, those palliatives of his 
enormous crimes, which the bishops among whom 
he presided wdre ready to minister'. A constitution I 
cite below furnishes abundant proof of his barbarous 

^ A.D. 506, ''ordinjuite iUustri Tered the "Gesta in Senatu arbk 
Gojjirioo oomite.'* RomsB de recipiendo Theodoeiano Co- 
It oontaiaB eztracta from the Codex dice." ib, 
Gregorianus, Heimogenianixs, Theo- * Imper. Constantiniui Aug. ad 
dodanua, the Recepta Sententie of Maximum Prsf. ''Perpetuaa pru- 
PanluSy the Retponsa of Papioian, and dentum oontentiones eraere copientea^ 
the Institutes of Cuus; it is often Ulpiani et Pauli in Papiniannm no- 
quoted, sometimes in the Canon law tas — qui dum mgenio laudem see- 
as ''Lex Bomana," or "Theodo- tantur non tarn corrigere eum quam 

deprarare maluerunt — aboleri prsecipi- 



* A gnat part of the first five books mus." ▲.O. 311. See IntHL de Nat* 

of the Code were discoyered by Closius Jwru et Cfentium, 8 and § 8. /' Ut 

and Peyron at Milan and Turin, judici reoedere ab eorum responso non 

Wamkonlg, Hiil, du Droii Momain, iioeret ut est constttutum/* etc. Ve 

and haye sinoe been published by La Semsy Dereeho Momano, Vol. i. 

Wenck. De La Sema, Dereeko JBo- 84, 87. 
mono, Vol. i. p. 87. Closius disoo- 
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Considered as a scientific work the Pandects ex- 
hibit the deplorable condition of the age. It is desti« 
tute of all symmetry and even of convenient metKod. 
It contains contradictory laws and repetitions^ and 
many passages of the ancient jurists cited not from 
the original works but from, treatises into which they 
had been inserted. The powers conferred upon the 
compilers by their semibarbarous master over the 
precious works of the great masters of jurisprudence 
were excessive^ and even these powers were trans- 
gressed. The writings of these illustrious teachers are 
mangled, torn from the context^ and adulterated by 
stupid interpolations. The changes and additions so 
made are usually called emblemcUa Tr^xmtani, and 
have excited the just indignation of succeeding jurists; 

Before I proceed to lay before my readers in de- 
tail some of the more important doctrines of the Ho- 
man Pandects, it may be well to invite their attention 
to the reasons which render this branch of study 
indispensable to a jurist, and valuable to every pur-* 
pose of liberal education. All writers whose opinions 
are entitled to any weight in such a matter, have 
agreed to recommend the study of the Roman Law 
not only as an admirable preparation for the duties 
of civil life, but as an inexhaustible mine of luminous 
ailment, masculine sense, and uncomipted equity\ 



^ " Sunt qiuedam in Eoxopa gentes^ 
que non jndioant res ex Bomania legi- 
buB, sed vemaculifl. Et tamen, qui 
ibl res publicas gesiuri sunt, fere Bo- 
manas leges apud exteros discunt, qui, 
ut aooipio, interrogati, quid, quum no- 
strarum legum non sit apud eos usus^ 
in his oognoecendis tantum opene po> 



iiant» respondere solent: animmn se 
spiritumque legum (sic enim loquun- 
tur) exdpere, hoc est asquitatiB vim ad 
naturam bine decerpere, ut de patriis 
legibus rectiuB judicent Laudo pru- 
dentissimam vooem, qua significant 
omnia rectius pexBpexisse summos illos 
▼eros nostri juris auctores, et nemi- 
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" Dixi ssepius/* says Leibnitz, " post scripta Gteome- 
trarum nihil extare quod vi ac subtilitate cum Bo- 
manorum jurisconsultorum scriptis comparari possit, 
tantum nervi inest, tantum profun(litatis....nec us- 
piam juris naturalis prseclare exculti uberiora vestigia 
deprehendas/' In support of this last remark, and 
to shew the tone and spirit of the civilians, I, shall 
quote some memorable passages from the work that 
it has been my endeavour to illustrate. The reader^ 
when he places the passages I am about to quote in 
contrast with the language of our statute-book, and 
the sentiments of some judges as recorded in our re« 
ports and state trials, will decide whether some know- 
Icrlge of the work in which they are contained might 
not have been beneficial to those who compiled the one, 
and to those who uttered the other; and whether men 
who from mere ignorance, or vanity, or narrowness 
of mind, or inveterate habit, or an invincible natural 
antipathy to elevation and refinement not uncommon 



nem satis instniciam esse ad dvita- 
tem regendam, qui non in his oognos- 
oendis tirocmium feoerit. Quid? quod 
m his Jarioonsultonim littezis bona 
pan antiqiiitatis reliqua est t Veteres 
mores sermonis Romani pleneque 
fignne, quas nisi hi explicarent in aliis 
Boriptoribus nonniunquam non aliter 
atque in Into hnreremus, nee inteUigi 
optimonun auctonnn plerique insignes 
loci poesent. Quod si historia^ si alias 
▼eterum littene nobi% at debent* cure 
sunt^ qnum his passim lucem adferam 
Jnieoonsnlti vel a Criammaticis et 
Bhetoribus eonnn oommentarios ad- 
senrari oporteret. Itaque nisi simul 
omnibus litterU hdlum tntUeemtta et 
plane in bellwu degenerare juvabii, non 
pennittendum eti, ut situ ac senio 



Romans leges emoriantur/' Me- 
laacthon, OraUo de Legibus, Leibnitz 
Bpid. 119: "Elgo Digestorum opus 
▼el potius auctorum unde ezcerpta 
sunt, labores admiror, nee quidquam 
▼idi, siye rationis acumen sive dioendi 
nervos spectes, quod magis aooedat ad 
mathematioonun laudem ; mira est vis 
oonsequentiarum.** Schlosser, ilber daa 
Situiiwn dea reinen ROnMchen RediU* 
Hugo^ Civil, Mag. Vol. I. pp. 33, 38. 
"These remains of the Roman jurists 
give us aQ that a judge requires to 
qualifyhimself forhis task. "... "But the 
journeyman who seeks not the path to 
wisdom, but that in which he may 
make most money in the shortest time, 
must look for another road.*' lb. 
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to prosperous mediocrity^ endeavour to discourage 
such studies, are improperly described by AveianiusS 

Every, one who desires that the student should 
possess competent notions of the objects of legal 
science — ^that his ideas of the subject should be co- 
herent and systematic, not flung at random upon 
each other like a heap of stones, but bound together 
and forming part of a harmonious fabric, hke the 
columns of a Grecian temple — ^that he should be able 
to pursue the subject into its smallest ramifications, 
and remark its finest varieties and shades of differ* 
ence — that he should be a master of philosophical 
jurisprudence, and therefore never disposed to sacri* 
fice the end to the means, avowedly promoting chi- 
cane — "that the law may be an art*!" — that he 
should be able to apply with the closest accuracy 
the rules of Logic to any doubt he may be called 
upon to solve— must begin the education of such a 
person vrith a complete system, containing compara- 
tively few laws, but numerous rules for their em- 
ployment and elucidation. Thus trained, the jurist, 
wherever the stage be laid on which he is called 
to tread — ^whether it be where 

''Purpurea intexti tolluni aulsea Britanni,* 

to frown down chicane among timeservers, pettifog- 
gers and courtiers in England, or among the "urbes 

1 "This want has given birth to a thus educated m nhtervimee to mh 

practice of extremely pernicious con- lieUors and aUomeyt will find^ &c." 

sequence ; I mean the custom, hy Biackstone, Comment. Introd, 

tome 90 waarmly recommmded, of drop- * Lord Hobart. Certainly not the 

ping all liberal education as of no twe "ars boni et lequi/* but almost the 

to itudenU in the LawJ" " A lawyer exact definition of injustice. 
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Asi88 domitas^" to mitigate the horrors of the yoke of 
the rapacious stranger by an enlightened, stedfistst and 
impartial equity above the din of violence and extor- 
tion — ^let it be where it may — will perform his part 
with grace and dignity; and where will he find a 
system so complete, so long and so deeply meditated, 
refined by such vast experience, and improved by 
the application of so many centuries, as the Koman 
Law? 

I begin with the three great and well-known pre- 
cepts laid down by Ulpian and placed in the front 
of the pandects : " Juris pra^cepta sunt hsec — ^honeste 
vivere — alteram non Isadere — jus suum cuique tri- 
buere^;" to lead a stainless life, to hurt no man, 
to give every one his due. In ihe same chapter 
I find the doctrine that nature having made all men 
kin, for man to lay a snare for man is wickedness. 
'' Quum inter nos cognationem quandam natura con- 
stiterit^ hominem homini insidiari nefas esse'/' 

Papinian says : ^* Beneficio affici hominem inter- 
sit hominis^" Man has an interest in contributing 
to the weal of man. Ulpian says that not only the 
person himself, but any man may appeal in behalf of 
one who is led to punishment : '^ Credo humanitatis 
ratione omnem provocantem audiri debere (et si ipse 
acquiescit sententiaa) nee quserimus cujus intersit^." 
Nay, he says even if the victim — ^probably this was 
intended to save the Christians — should resist the 
appeal: "Perire festinans — adhuc puto difierendum 
supplicium." From the law stamped on the h^art 

1 n. 1. I. lo. § I. ' Eod. 3. 

> n. i8. 7. 7. < n. 49. 1. 6. 

2—2 



20 



ROHAN PBIYATS LAW. 



[CH. I. 



of man, ''soils hominibus inter se commune/* Pom* 
ponius deduces piety to God, submission to parents 
and to country^; so rash' and hasty oaths are for- 
bidden. 

Bespect is due to natural right and modesty 
even where "serviles cognationes'' are to be regu- 
lated : '' Pater filiam non possit ducere et si ex servi- 
tute manumissi sunt et dubitetur patrem eum esse'." 
The same rule applies in the case of affinity among . 
slaves : '' Yeluti eam qusB in contubemio patris fuerit 
quasi novercam non possim ducere, et contra eam 
qusa in contubemio filii fuerit patrem quasi nurum 
non ducere/' &c. And as a fitting close I will cite 
the noble passage of Fapinian: ''Whatever wounds 
our reputation, piety, self-respect, that is, in one 
word immoral, must be supposed for us impossible^." 

" Qu8d facta Isedunt pietatem existimationem ve- 
lecundiam nostram et ut generaliter dixerim contra 
bonos mores fiunt^ ea nos &cere non posse creden- 
dum est*/' 



* n. 1. 4. 

* n. 19. 4. 13. 6. Tpowrrwt m4 

* n. 13. 1. 14. s 4. 

^ There ie no enoh role to be found 
IB Veeey junior, or in Meeion and 
WeUeby, bat muoh that encroaches 
on it, e. g* Oomefoot v, Fowke. 

■ n. a8. 7. 15. 

I may mention here that Tribonian, 
taking a hint from the churchmen of 
the day, affiaoted great alann leat Jua- 
tiniaDj on aooonnt of his piety, should 



be suddenly snatched up to Heaven. 

/tiif wore airrds iir6 tifftptlat if rh» 
wptuf^ dyaXi70(?e2t \dBoi, Procopius, 
But, An. p. 84. Ed. Bonn, Corpus 
8e, Hist, Bz, 

Suidas tells the same story. VoL n. 
page 36. c. 1, Ed. Gaisford. He says 
also that he was an atheist^ hated the 
Christians in his heaA, was governed . 
by an insatiable avarice, and that (like 
Lord Bacon) he bartered justice for 
money. 



CHAPTER II. 

GENERAL VIEW. 

In this Chapter I have endeavoured to com- 
prise the topics which, being in a certain degree 
common to every part of law, and necessary for 
just understanding of it, ought to precede a minute 
examination of details. 

For the first topic I have selected the sources 
of Roman jurisprudence, the rules of law, and the 
method of their application. For the second, the 
persons for the sake of whom all legal rules exist, 
and the particular qualities by which they are dis- 
tinguished; and for the third, the things the title 
to which is governed by legal rules, as well as the 
circumstances on which, in the intercourse of man- 
kind, the law has impressed a peculiar importance. 

All Law is natural or positive \ 

Nothing that Natural Law forbids can be com- 
manded (so as to bind the conscience). 

Nothing that Natural Law commands can be 
forbidden (so as to bind the conscience) . 

In this sense Natural Law is immutable. 

Positive Law is established by the will of the 
legislator. 

^ Ind, de JuttU, et Jure, § 3. Grotiufl, de Juft BelH et Paeit, j. § i. 
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The "jus gentium" (international kw)^ "solis 
hominibuB inter se commune/' is founded in part 
on natural, in part on positive Law^; it constitutes 
a principal part of pubUc law. 

Civil Law is written or unwritten*. It is public 
(emphatically national), that which binds the citi- 
zens of the state into one whole, and governs their 
relations to it'; or private, that which regulates the 
relations and prescribes the acts of individuals to- 
wards each others 

Much of the jus gentium was incorporated by 
the PrsBtorian law with the jus civila 

Ulpian has given this account of these expres- 
sions to denote the enactment, the repeal^ and the 
modification, of a law : — 

"Lex aut rogatur, i.e. fertur*^; aut abrogatur, 
i. e. prior lex toUitur ; aut derogatur, i. e. pars primsB 
legis toUitur; aut subrogatur, i.e. adjicitur aliquid 
primsB legi ; aut obrogatur, i. e. mutatur aliquid ex 
primS, lege." 



SOURCES OF LAW«. 

Gaius^ thus enumerates the sources of Homan 
Law : " Lex, Flebiscitum, Senatusconsultum, Princi- 
pum Fladta, Edicta, Kesponsa Prudentium." Pom- 

^ n. I. I. 33. StaaU JUchi, which is more accurate; 

s '* Quod Deque in totnm a naturali our Dearest word is CoDStitntional Law. 

jure Tel jure gentium recedit, Dec per ^ IntL 3. 

omnia ei servit. Itaque cum aliquid ' Fr, XJlpiaD. § 3. 

addimus Tel detrahunuB juri communis * Savigny, Sjf$tan, i. 109. Cio. 

jus proprium, id est civile^ effidmus.** Top. c.$;de PatiU,Orai. 37. Gaius, i. 

Ulpian, n. I. I. 6. 2 — 7. 

' The modem German writers use ^ Intl. i. 9. § 3 — 9. 
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ponius^, in the exquisite sketcli cited in the digest^ 
gives a chronological view of the origin of Law^ and 
comprises the causes of that origin in the following 
catalogue : '' Lex prudentium interpretation legis ao- 
tiones^ plebis scitum, senatus consultum, principalis 
constitution' Fapinian says'^ ''Jus civile est quod 
ex legibus^ plebis scitis, senatus consultis^ decretis 
principum^ auctoritate prudentium, venit... Jus Prsd- 
torium est quod Praetores introduxerunt adjuvandi 
vel supplendi, vd corrigendi juris civilis grati^ 
propter utilitatem publicam, quod et honorarium 
dicitur ad honorem Prsetorum sic nominatum." 
Here' then we find the division of Law into "jus 
scriptum" and '*non scriptum/' The *'jus scrip- 
tum" being the law which derives its authority 
from a written instrument, m which description the 
Praetor's edict, even in those parts which are based 
on custom, must be included, so must the '' responsa 
prudentium," as both became binding and ascertained, 
when they were incorporated with written law. But 
a custom did not become part of the jus scriptum 
because it was inserted by a jurist in his system; 
for that insertion gave it no power that it did not 
possess before, and the origin of its authority was 
not to be found in any written edict. 

A precise and settled contrast between two kinds 
of law is insisted upon by the Boman jurists in 

^ I. 3. 9. § 9. qnenoe to enforce, and of which some 

' n. I. I. 7. modern English writers, in the true 

' Here the poverty of Unguage spirit of the 19th century in Eng- 

leads often to equivocation. We mast land, dispute the existence, with either 

not confound the law which springs branch of the lex of the civilians, 

from " Natura " (Cic. Pairi. 37), which whether it be "jus scriptum" or " non 

great writers have exhausted their elo- scriptum.*' 
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the distinction they take care to make between 
the jus civile and the jus gentium^ as well as in 
that between the jus civile and the jus honorarium ^ 
The first of these distinctions arose from this state 
of things. As intercourse between the Boman people 
and foreign nations increased, it became necessaiy 
to know and to apply the law of other states, in 
the administration of Koman justice. The wider 
the Koman dominion spread, the wider became the 
views of their jurists, and in this way arose the 
notion of a law common to the Bomans with other 
nations and with aU mankind. So Caius tells us' : 
''Quarundam rerum dominium nanciscimur jure 
gentium quod ratione naturali inter omnes homines 
persBque servatur; quarundam jure civili, id est jure 
proprio civitatis nostrse." It was inevitable in such 
circumstances, among such a people as the Romans, 
that the narrow circle of municipal justice should 
be enlarged, and that, to borrow Lord Bacon's meta- 
phor, "the streams of justice," flowing through 
different countries, and stained with the variation 
of each soil through which they passed, should be 
traced back to their fountains. 

The common source of aU law was found in the 
common consciousness of right implanted in our 
nature, "antiquius jus gentium cum ipso genere 
humano proditum est'," from whence flowed as a 
corollary that there was ''id quod semper aequum 
et bonum est :" at the same time particular institu- 

^ " Ju8 est ciyilis aequitu vel scrip- * n. 41. i. i. ib. i. i. 9. 

tis l^bns sandta vel institutis aut *n. 4X.1. i. Caius. " Man hath tlie 

moriboB reoepta." Sallust. "Arsboni ruleof right within." Butler's S^rmotw 

et aequi.** Celsus. <m Human Nature, p. 3Q. Sermon 3. 
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tioDS and the rules applicable to them were com-» 
mon to the jus gentium and the jus civile. 
Such were the contracts by which the daily inter- 
course of mankind is for the most part carried on_ 
emptio, venditio — locatio^ conduction kc.; such were 
many of the Delicta, inasmuch as they brought 
with them the duty of compensation — Delivery as 
the means of acquiring property, kc. On the other 

power of the fetther and the agnatio founded on ity 
some of the most important rights of property — 
mancipation usucapio, the verborum and literarum 
obligatio-— the Delicta considered as the cause of punr 
ishment assigned by positive law and the whole law 
of inheritance belonged exclusively to the jus civile. 

Yet most of these laws sprang from a common 
root; and were to be met with, though under differ- 
ent forms, in the law of other countries. Gradually 
institutions^ analogous to those peculiarly the growth 
of Kome, were recognized even by the tribunals of 
that country. Thus, together with the marriage of 
the civn law, a form of marriage vaUd by the jus 
gentium, found its place. Together with the agnatio, 
a naturalis cognatio — together with property, "ex 
jure quiritium,*" that " in boms'* — together with the 
rigid form of the " Stipulatio," *' Spondes Spondee," 
other forms of contract more flexible, and of which 
foreigners might avail themselves. £ven the law 
of inheritance, more than any other the creature 
of positive enactment, and adapted to the political 
object of the constitution, followed the same bias 
and law of development. Thus the improvement 
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and the triumph over the narrow and intensely 
selfish views of a caste^ which the genius of Lord 
Mansfield, aided by the accumulated experience of 
centuries^ could hardly succeed in effecting for a short 
time in a small part of English law, was achieved, 
seventeen centuries before his time^ by the Boman 
genius for jurisprudence ; and the opposition between 
the '^jus civile" and the ''jus gentium" became less 
and less with the increase of Boman knowledge and 
the progress of Roman domination. . 



We may coUect from the Pandects that the 
jurists, from the works of whom they are composed, 
considered man in a threefold view ; as an animal, i. e. 
a sensitive creature, as a being endowed with reason 
(particeps rationis^), and as a member of a particular 
society. 

Considered in the first light, he was subject to 
the ''jus naturale," the "jus" "quod natura omnia 
animalia docuit'.'^ XJlpian tells us that he means by 
this rule, the law that all beings capable of pleasure 
and pain obey, submission to which is not a lesson 
of reason, but the dictate of instinct and the condi- 
tion of their existence ^ As a rational being, a mem- 



^ Ciceroy Dt Legtbua^ i. § i. 

* Suarez, Vol. v. p. i. seq. Op. om- 
nia, ed. Parifl. 

' So oar great metaphyBician : 
<' Mankind has yarioafl instinctB and 
prindples of action^ as hriUe ereaturts 
have, aome leading most directly to 
the good of the community, and some 
moet directly to private good." But- 
ler, Prrface to Sernums, p. 14. 



The SioicB called these t& wpSaro. 
Kwrik ^6ffip. AuL 6. Noetea AUiea, 
II. c. 5. "Sic est faciendum ut con- 
tra univeraam naturam nihil oonten- 
daman et eA tamen oonservatft pro- 
priam sequamur.'' Cic. De Off. i. 31. 

" Quid enim aliud est natura quam 
Deus et divina ratio toti mundo et 
partibus ^us inaerta." Seneca, T)e Ben, 
lib. 4. c. 7. A carious proof of the 
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ber of the great family of the human race^ and framed 
to hold some communion with those who share the 
same nature as himself^ he is subject to another law, 
"quo gentes humanss utuntur ^'' that is^ the law with- 
out which the intercourse between human beings not 
acknowledging any common superior, and therefore 
between independent states, could not be carried on*. 
When the elements of discord that are kneaded up 
in our nature obtain the ascendancy, recourse is had 
to the jus gentium, often variously modified, to 
palliate the consequences of such a state of things, 
and to prevent the total disruption of all the ties 
that bind human creatures to each other, to teach 
men (as it has been happily expressed) "insanire 
cum ratione." From the "jus gentium" also flow a 
vast number of contracts essential to human inter- 
course — "ut emptio venditio," "locatio conductio',** 
"societas," " depositum,'* "mutuum," "et alii innu- 
merabiles/' 

Lastly, as the citizen of a particular state, man 
is subject to the law established in that community, 
by which positive and arbitrary rules are laid down, 
and in the phrase of the Pandects the rules of 



Stoical theory is to be found n. 9. » statue. 

I. 11: '' Cum arietes Tel boves com- ^ U. i. I. § 3. "Hinc desoendit 

misissent et alter altemm ocddit, maris atque femine ooigunetio quam 

Quintus Ennius distiiixit ut siquidem nos matrimonium appellamns, hino 

is periisset qui aggressus erat oessaret liberorum procreatio, hino educatio," 

actio, si is qui non provocaverat, com- kc, 

peteret actio/' &o. See also the distino- ' U. i. i. 9. " Quod yero nftturalis 

tion between matter and form, IL 33. ratio inter omnes homines oonstituit 

78.4. "EamateruepotentiAvictanun- id apud omnes peraeque custoditur 

quam yires ejus efiugiant^" explaining Tocaturque jus gentium quasi quo 

why "argentum " in a will included jure omnes gentes utuntur/' 

plate, but "marmor" did not inchide * InsL 1. 1. 1 3 ; n. i . i. 5. 
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the jus gentium are varied; sometimes abridged^ 
sometimes relaxed, sometimes made more com- 
prehensive, in short to the ''jus proprium cujusque 
xivitatis." 

As instances where the positive law defines 
while it enforces the law of nature, we may appeal 
.to the law regulating the relation of guardian and 
ward^ That the guardian shall watch over the in- 
terests of his ward is part of the law of nature. 
The precise limit of his responsibility is fixed by the 
civil law. That the borrower should take due care 
of the thing confided to him' is a precept of the 
law of nature enforced by the civil law. Again, 
the law of nature requires the parent to provide for 
his children; and, on the other hand, the law of 
nature allows a man to dispose of what belongs to 
him. To reconcile these two principles is the busi- 
ness of positive law. 

The "jua civile" is again divided into written 
law, that is, law formally promulgated by the legis- 
lative authority; and unwritten law, that is, law 
'' quod sine scripto venit," not originally sanctioned 
by formal promulgation in an edict, but the growth 
of custom arising fi*om the interpretation of learned 
men; ''jus quod sine scripto venit compositum a 
prudentibus," and which has become by tacit consent 
incorporated Mrith jurisprudence'. 

A law may be considered either separately, ox 
with reference to other laws, or with reference to 

^ n. 97. 3. I. * Inst. 3. 15. 1. observata, velut tacita ciTium oonven- 
' "£a quiB longft oonfluetadine tio, non minuB quam ea qcuB scripta 
comprobafca sunt ac perannM plurimos sunt jura serrantur." H. i. 3. 35, 
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what it enjoins or forbids, or with reference to the 
persons subject to its control. 

A law^ considered abstractedly from other laws 
has the effect of annulling what is contrary to its 
behest^ whether the letter or the meaning of the law 
be violated, and this whether a clause making an 
act it forbids nuU be annexed to it or not; and as 
the principal act is null, so is the accessory', and all' 
intended for its support or corroboration, as the 
suretyship or pledge intended to enforce an unlawful 
contract. 

An exception to this rule exists where the legis- 
lature has actually provided a remedy against the 
act it discountenances. For if the act was ^'ipso 
jure'' null, the remedy would be superfluous, e. g. 
the '^senatus consultum Yelleianum" prohibited wo- 
men from becoming sureties. But the suretyship 
was not a nullity, as the senatus consultum had pro- 
vided the woman so bound with an '^exceptio," 
which, if she pleased, she might employ. 

So the ''senatus consultum Macedonianum'' can- 
celled' the debt of any money borrowed from an 
usurer by a ''filius &,milias»" ''expectata patris 
morte," but if he chose when a ''pater familias^" 
to pay the money, it could not be recovered. Again, 
it may be asked', how far a law may be set aside 

^ Cod. § 5. li. t. operis qoti nancuttioDem ezieqiuu- 

s " Omn prindpalifl causa non oon- qnidaiii putant non Talere pactionem, 

siatit ne ea quidem qns aeqoiintiir quasi in eft re prstoria imperium Ter- 

loenm habeni." H. 50. 17. 199. letur. Labeo aotem distiiigiiit nt fi 

' n. 14. 6. I. €x re familiari operia nori nmiciatio 

* n. I). 6. 40. rii fioeai pacieci, si de repablidt non 

' Tbe principle is explained in this lioeaft, que distinctio vera est." 

law, n. 2. 14. 7. 14. " Si padflcar ne 
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by the consent of him whom it was enacted to pro- 
tect. The answer is given by distinguishing be- 
tween jus publicum, laws for a public, and laws for 
a private object. The law belonging to the first 
class could not be waved, ''Jus enim publicum 
privatorum pactis immutari non potest*/' For in- 
stance, an agreement to wave the defence of a 
''dolus malus" was nugatory. But the benefit of 
a law belonging to the second dass might be aban- 
doned, " Quisque enim potest renunciari juri pro se 
introducto." 

This latter rule however was not applied in cer- 
tain cases where it was the object of the legislature 
to take care that certain classes of persons should 
not have it in their power to injure themselves, 
e. g. women in what related to their dower, wards, 
minors, and prodigals'. 

Another question^ on this head is, if an act is 
absolutely null when the law inflicts a punishment 
on the person committing it It has been argued, 
on the authority of a text of Fapinian^ that in such 
a case the act punished was valid ; but the sounder 
view seems to be that it was not. First, because 
there are many examples of different punishments 
inflicted for the same offence, e. g. the thief was 
liable civilly '*in duplum," or "actione furti," ''in 

^ n. 4. 14. 38; ftnd with regard to potest neat nee pro furioso." H. 45. 

an agreement to waive the benefit i. 6. 

of the Falddian Law, 11. 35. a. 15. ' Examples of merely penal laws 

§ I. among the Bomans. Ulpian, Prag- 

* "Is cui bonis interdictom est metU, tit i. prindp. and §§ foil 

stipulando sibi aoqairit, tradere Tero ^ n. 48. 19. 41. "Neo sane Teri- 

▼el promittendo obligari non potest, et simile est delictnm unum eMem lege 

idee nee fidejussor pro ee inteirenire variis estimationibuB coeroeri.'* 
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quadruplum ;** the "rapinsB reus," besides the quad- 
ruplum he was obliged to restore, was punished by 
the Julian laws, "de vi public^ et privata." Secondly, 
it is a general rule that one general action^ does not 
destroy another for the same thing. Thirdly, the 
nullity of the act can hardly be called a ''poena.," 
but merely leaves matters as they were before the 
act was done; and this gets rid of the objection 
which rests on the passage of Fapinian cited above ; 
and lastly, it may be remarked, that the object of 
the legislature being to prevent the act, that object 
is better attained by making it altogether as if it 
had never happened, than by allowing it to exist, 
while the doer is punished. 

Another important division was that of jus* 
jmblicum* and jus privatum. Ulpian says the '* jus 
publicum" lay ''in sacris, sacerdotibus, magistrati- 
bus." The parts of it were in his day; the jus pon- 
tificum, jus augurum, jus flaminum, jus senatorium, 
the law of wills. It concerns the relation of the 
citizen to the state, and its institutions and policy. 
Privatum " quod respicit ad statum et ad utilitatem 
singulorum'." 



^ "Kunqnam actiones prtBfiertiin 
poBDAles de eftdem re ooncarrenteB alis 
aliam oonBumii." n. 5q. 17. 130. tb. 
130. n. 47. 8. a. § I : 47. 1. cilt./fM<. 
de Ohlig. 5. de vi bon. rapt. 

• Pliny, lib. 8. EpiU, ad Arido- 
fiem. n. 1. 9 ; 11. 1. 1. § i5 — § 34. In. 
10— a I. Cujadus, Vol. m. p. 783. 



Obitrv, lib. 37. 36. e.g. under the 
republic the Valerian and Poroian 
Law, the Laws regulating the division 
of the people into tribes, curiie, dasses 
and centuries, the laws concerning the 
comitia. Polybius, 6. xx — 18. Tac. 
Ann, I.e. 1. Hugo, Lehrbuch, p. 5^0. 
' Cujac. ubi ttipr, n. i. § a. 
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CUSTOM'. 

The Bomans defined custom ''jus moribus con- 
stitutum,^ Consuetudinary law, according to their 
doctrine, indicated the tacit consent in its favour of 
the people among whom it was established, and was 
as binding therefore as written law. '' Y eluti tacita 
civium conventio non minus quam ea qusB scripta 
sunt jura servant in ea qu8B longi consuetudine 
comprobata sunt" But where a custom, introduced 
erroneously, had obtained the power of law, the 
parity of reason or principle of analogy did not 
apply ''quod non ratione introductum sed errore 
primum deinde consuetudine obtentum est, in aliis 
similibus non obtinet." 

Ulpian lays it down that in examining the va- 
lidity of a custom it is most important to consider 
whether it had been established after litigation* 
" An etiam contradicto aUquando judicio confirmata 
sit/' The word "etiam" is important, as it shews 



. ^ Suaroiy Vol. Ti. lib. 7. Hugo, 
LekHmAf ed. 9. p. 366. Intl, i. 3. n. 
I. 4. I. 3. 

"Mores sunt iaoitns oonMnsiis 
populi longA oonsuetudine inveten- 
tu«." Ulp. Frag. §4. U. 3. i. ; U. 
I* 3* 35* ." Sed ei ea quae longft oon- 
■uetudine oomprobata sunt ao per 
plurimos annos obBenrata velut tacita 
oiviam oonventio non minus quam ea 
qusB soripta sunt jura servantur." 
3i« h. t. " De quibuB causiR scriptis 
legibus non utimurid custodireoportet 
quod moribus et oonsuetudine induc- 
tum est.*' 

n. 4. 39. "Inveterata consuetudo 
pro lege non immerito custoditur, et 
bee est jus quod didtur moribus oon- 



stitntum.*' "Optima l^gum interpres 
oonsuetudo." H. i. 3. 37. 

For an account of the influence of 
oonsuetttdioary Law in Borne see 
Tacitus, whom I "dare be bold'* to 
think a better teacher than Vioo^ or 
Niebubr, who has copied him. Ann. 
8. a6. "£a res admonet ut de prin- 
dpiis juris et quibus modis ad banc 
multitudinem infinitam ac varietatem 
legum perventum sit altius disseram.'* 
&c. n. h. t. 34. 

Entick V. CSarriDgton, one of the few 
judgments en a great question in our 
Beports that a Jurist may read with- 
out a blush. Wilson, M^orU, VoL ii. 
p. 275, 
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that a custom might be valid if it had never been 
questioned, though if confirmed after dispute it was 
less vulnerable. 

It was this principle^ that enforced precedent and 
made ''rerum perpetuo similiter judicatarum aucto* 
ritatem/' equivalent to law in doubtful cases^ But 
the "consuetude'* must be "diutuma/' "per annos 
plurimos observata^" The precise time is not fixed 
in the Pandects, and therefore the interpreters infer 
that it was left to the decision of the judge. " Cum 
dicit tempus nee adjicit diem sine dubio ostendit 
esse in judicantis potestate quem diem prsestiterit/' 
All things ''moris et consuetudinis" were always 
taken to be included in contracts '^bonaB fidei/' 
though not specially mentioned. The law establish^ 
ing this doctrine is a very pregnant one, and if 
from any hitherto inactive cause the judicial mind 
should expand and become less dark among us, will 
perhaps even in our courts be referred to by remote 
posterity with great advantage*. 

It is seldom that the maxims, "SpeciaUa sem^ 
per generalibus inesse*," or " In toto partem conti- 
neri*,*' are applicable to consuetudinary law. The 
maxim "In toto jure generi per speciem derogari*" 
is generally the rule for its construction, 

^ n. h. t. 38. 50. 17. 3Q7. " Bei ju- sint et oonsuetudinis in boon fidei jiidi- 
dicata pro Teritote acdpitur.*' U. 43. dis debent Tenire." U. ar. i. 31. § so. 

1. 5<i; 3«. 38. § I- ' ^- 50- 17- 147- 

« 33. h.t. • n. 50. 17. 113. 

' 35. h. t. 7 "A jure Bcripto Romano mu- 

^ *'Qaia amidua est dupltt etipa- tuamur (inqnit Molinsus) quod et 

latio idcirco placuit etiam ex empto sequitati oonsonnmy et negocio de 

agi poese si daplam venditor manci- quo agitur aptum oongruumque in* 

pii non caTeat ; ea enim quae moria venitur : non qu6d unquaia fuerimua 

3 
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*' Kectifisime receptum estV' sarjs Julian^ '*ut 
leges non solum suffragio legislatoris, sed etiam tacito 
consensu omnium, per desuetudinem abrogantur/' 
This law is directly contradicted by a law of Con- 
stantine, cited in the Code'. Various attempts have 
been made' to reconcile these contradictory enact* 
mentsy the more remarkable as the barbarous inter- 
polation, '' suffragio legislatoris^" in the first seems to 
shew that this insertion of the republican argument 
was intentional The true solution of the difficulty 
is to be found in the inability of Justinian's venal 
lawyers to execute the mighty task they had under- 
taken^ and to deal with the materials which the 
great jurists, from whose works the Digest was 
taken, had supplied. We are obliged to them, how- 
ever, for their inconsistency in quoting a passage so 
strongly proving the liberal and masculine spirit 
which, while all around them was degraded, upheld 
the jurists of the empire ^ 



■abditi Jxa^auMDO magno ftat miooM- 
Boribus ejuB ; Md quia jos illo anctore 
a sapientissimia ▼iris ordinatum, tarn 
68t equnm, ratbnabile^ et undeqiiaqiie 
abaolntom, ut omniiun fer^ chriBtiana- 
nim gentium uku et approbatione 
oommune sit effeotnm." Tit. de* Firft, 
proem, n. no. MoliuAua. 

^ n. 50. 17. 80. 

"Beoeptnm eat** is the common 
expremon for consuetudinary law, 
whether established by popular usage, 
or the opinion of jurists: " quia re- 
ceptum est/' n. 5. 1. II. S 9, *' mori- 
bos inter nos receptum est ne inter 
Tirum et oxorem donationes Tale- 
rent," n. 44. 1. I. ''cum jus potesta- 
tis moribuB sit reo^tum,** H. i. 6. 8. 



80 the '' bonis interdicere," H. 47. 10. 

4. § 7; ''Pupilhois substitution'' H. 
48. 6. 2. So 93. 4. 8, "moribus in- 
trodttctom.'* So "jure dyili recep- 
tum." Gaius, 4. 4. 3. Zimmem, i. 5. 

5. Compare H. 50. 17. 161, with i. 
3. 4. 1 5. n. "receptum est quicquid 
a prudentibtts probatum." Festus. 

^ L. 3a. h. t. 

* L. 1. Cod. h. t. " Consuetudinis 
ususque longnvi non Tilis auctoritas 
est, sed non usque adeo sui Talitura 
memento, ut rationem Tinoat aut 
legem.'* 

s DoneQuB, Comm, X. c. 10. Yan- 
gerow, 1. 18. Puchta, Otn, R. 81. 

^ To this proof of thor superiority 
kt me add the law (so opposite i^ its 
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Some eminent writers in Germany have condef- 
scended to flatter the prejudices of the absolute 
governments under which it was their misfortune to 
live by arguing against codification, and representing 
man as the mere creature of instinct^ incapable of 
constructing for himself a rational system of legis- 
lation. The head of this school, which has been 
refuted not by reasoning only, but by practice and 
experience, was Savigny, According to his argu* 
ment, and that of his followers, the practice of tor^ 
ture to extort confession as it existed among conti- 
nental nations, or of pressing to death as it existed 
a quarter of a century ago in our own, ought to be 
respected as a proof of the "internal life'* and 
" consciousness of a people*." Now in the first place, 
to explain the origin of a law is in no way to pro- 
nounce an opinion on its justice. In the second 
place, the notion of right and justice cannot be de- 
duced fix)m history and experience, because that 
experience is contradictory. As human laws have 
varied on the most important matters among the 
most civilized nations, it is clear, that it is not to 
them that we can appeal for the invariable standard 
of what is right. 

Lastly, if positive law be taken as the crite- 
rion of excellence, it must be assumed that man- 



langnage to the doctrine of our ship- 
money and prerogatiTo judges), "non 
pnto delinquere earn qui in dnbiis 
qnestionibns contra fiscum facile re- 
spondent." n. 49. 14. 10. 

^ "There are people who hate every 
man who endeavours to improve any 
things" says Leibnitz in his treatise 



Nova mdhodui diteendce jwriapruden* 
Uce; and he quotes examples of the 
sufferers in such a cause, Valla^ Bamus, 
Galilei, Des Cartes, Harvey. He 
would have added Turgot, BomiUy, 
and many others to the list, if he had 
Hved later. 

3— « 
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kind has attained the utmost possible limit of per- 
fection. 



EQUITY \ 

The principles of equity are those to which the 
judge must have recourse for the decision of every 
question and the solution of every doubt. Whether 
the matter at issue be great or small^ whether it con- 
cern the life of a citizen, or a point of merely tech- 
nical procedure, every decision that is hostile to the 
principles of equity, that cancels the '* vinculum 
fiequitatis*," to use the emphatic words of Papinian, 
is an unjust decision. To the immutability of her 
everlasting decrees all positive rules must be sub* 
ordinate. If, as in the case put in the Pandects, 
the letter of the law be rigorously upheld, it must 
be upheld because equity' requires it ; if a defect 
in the law is to be supplied, (as in another case^, 
registered in the same immortal page,) it must be 
in obedience to the same grand and all-pervading 
principle, '^n omnibus quidem, maxime tamen in 
jure, sequitas spectanda est^;'' over ail cases and per- 
sons that supremacy is complete. 

Little could those great lights of jurisprudence 



^ "Serrare equitatem que est 
juBiitUB mazime propria." Cic. De 
QSf, I. 19. 

' "Natoralia obligatio ut pecunis 
numeratioDe ita justo pacto vel jure- 
jurando ipso jure toUitur quod yincu- 
lum ffsquitatifl quo solo sustinebatur 
conventionis sequitate dissolTitur." 

' n. 40. 9. 3. 13. § I : "Quod qui- 
dem per quam durum est, sed ita lex 
scripta est. " 



^ n. 39. 3. 2. § 5 : " Hnc SBquitas 
Buggerit etri jure deficiamur.** 

" " Premier objet du l^gislateur, 
d^poeitaire de son eiiprit, oompagne 
inseparable de la loi, I'^uit^ ne peut 
jamais 6tre contraire k la loi m^me. 
Tout ce qui blesse cette ^uit^, verita* 
ble source de touten les lois, ne rdsiste 
pas moins k la justice." D' Aguesseau, 
(EwTUf Vol. I. p. 138. 
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imagine that the time would come when a nation 
arrogating to itself exclusively the name of "prac- 
tical/' obstinately shutting its eyes and closing its 
ears to their admirable lessons^ would establish courts^ 
to administer justice on principles ostentatiously and 
professedly hostile to equity, disclaiming all sense of 
her suggestions, and shaking off all notions of her 
summons — courts clinging to the dregs and refuse of 
barbarous legislation, in which the suitor, the case of 
whom in a court of equity was too dear and plain 
even for chicane itself to dispute, was defeated as a 
matter of coursed Equally strange to them would 
have been the meaning annexed by that nation to the 
word equity, and the narrow, technical, harsh, con- 
tradictory, confused, pettifogging, vexatious doctrines 
which under that name had been used to foment 
litigation, and to take away the property, the liberty, 
and in many cases the reason, of the miserable suitors 
who had been tortured into an appeal to it. This 
assuredly was not the beneficent and heqiing prin- 
ciple invoked by Paulus when he wrote the sentence 
I have quoted. No proceeding like that which ex- 
hausted the patience even of such an age as that of 
the Regency of George IV. was present to the mind 
of Cicero, when in his panegyric on the great lawyer 
of the Republic, he told the last of Roman senators, 
"admirabilem Servii Sulpitii in legibus cequitate 
interpretandis scientiam fuisse ait; cum non magis 

^ How oould any enlightened no- was sancdoned by sworn judges on 

tions of jurisprudenoe, or of equity, the bench t Where is the law that 

the soul of law, prevail in a country on such a principle might not be set 

where such a deyice " in fraudem le- aside by judges sworn to administer 

gis/' as that of common recoveries, jusUce according to its provisions t 
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juris quam justitias consultus esset, et jus civile ad 
€Bquitat€m referretS" or when he defined law to be 
^'sequitas constituta lis qui ejusdem civitatis sunt 
ad res suas obtinenda6^" 

In all sciences there are certain first principles 
which are the basis of those who reason on them ; 
and as in mathematics the common principles on 
which astronomy, mechanics, perspective, rest, are to 
be found in geometry, to which an appeal must 
always be made, so in arguments which arise on 
positive law, and in the discussion of particular 
cases, recourse must always be had to the principles 
of equity* Man has no more power over them than 
he has over the properties of the circle or the squared 
Notwithstanding the sophistry of one or two great 
writers, and the foolish commentaries of modem 
scioUsts, such principles exist in jurisprudence as 
well as in other sciences; and it follows that there 
are two kinds of laws, one subject to change, the 
other immutable. Such, for instance, are the rules 
laid down by Ulpian: "Honeste vivere, alteram 
non Isedere, jus suum cuique tribuere ;'' and so with 
regard to the questions that arise from particular 
fitcts, some are evident and easy, others obscure, 
perplexed, and difficult. Now though the laws I 
have cited are immoveable, to which others might 
be added, and such as no time, or place, or event 
can alter, there depend on them others liable to flue- 

^ Gioero, Philipp. 9. natarft turpia sunt quaedam civiliter, 

* Cicero, Top, 1, et quiui more ciyitatis." So Lord Coke 

' In confonnity with this doctrine says truly: "Things of the highest 

of all jurists and philosophers, Ulpian criminality are sometimes of the least 

says, n. 50. 16. 43 : "Probra quasdam disgrace." 
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tuation, and varying with the course of human 
necessities, which make the application of eternal 
law dififerent in different ages and nations. Society 
would perish as well in China as in France, if it were 
declared to be law that men ought to do all the 
injury possible to each other, to lead infamous lives, 
to give no man his due, and in all cases to prefer 
the interest of the individual to that of the common 
weal. But whether a contract shall be committed 
to writing before it can be enforced in a court of 
justice, whether a will shall be attested by two only 
or by a greater number of witnesses, whether a 
prescriptive right shall be established after a period 
of ten, twenty, or thirty years, these are matters on 
which natural justice does not pronounce, and which 
may be variously determined according to the policy 
of the legislator and the evils against which it is 
most essential for him to protect his fellow-citizens. 
Yet the eternal principle remains, whether the in- 
terpretation be lax or strict, whether the law be 
gentle or severe, whether its operation in this par- 
ticular case be on the side of human sympathy, 
or opposed to it, that what is equitable can never 
break in upon the rules of justice, and that what is 
just never can break in upon the rules of equity. 
The extracts cited below from passages scattered 
through the Digest shew the Boman jurists' notion 
of equity'. 

^ n. 33. lo. T. § 9. Bumnuun dedderat." 

"Potentior est quam vox mena di- 4. 4. § i. "Non semper aatem ea 

oentis." qiuB oum mlnoribas genmtor, resoin- 

37. 1. 73. § 4. cit. infra. denda simt. Sed ad bonom et squmxi 

16. 3. 31. § 2, "Bona fides qusB risdigenda sunt." &c. 

in oontractiboB exigitur sequitatem 
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LEGAL INTERPRETATION. 

This topic naturally leads to the rules of legal 
interpretation. The gradual moulding and develop- 
ment of law, or as the French call it "jurisprudence V' 
was called by the Komans " interpretatio :" the result 
sometimes of opinions elicited by particular applica- 
tion and sometimes of discussion* on disputed points. 
Thus the "usucapio*" of the "bonaefidei" possessor, 
the law of servitudes given to the *'usucapio" of 
two years for houses, and several " legis actiones," 
were established. In every civilized country there 
will arise, generated from traditional usage and judi- 
cial construction, and general opinion, rules that float 
in the atmosphere of its tribunals, and which modify, 
circumscribe, or supply the place of positive legislation. 



' n. 39. 3. a. § 5. "Hiec SBqaitaa 
suggerit etai jure, defidamur." 

n. 5. 3. 40. cit. Bupra. 

41. I. 7. § 5. *<Strictft ratione/' 
ftc. "Sed viz est ut id obtineat.** 50. 
17. 19a. § I. 

. " In re dubiA benigniorem interpre- 
tationem sequi non minus juatiua 
est quam tutius.". 108 eod. 

"Rapienda occasio est qusa prsB- 
beat benignius responsum." 

17. 1. 29. § 4. " De bon4 fide agitur 
cui non congruit de apicibus juris 
disputare." 50. 17. 90. 

"In omnibus, maxime tamen in 
jure, sequitas speotanda est." 

** Hoc naturft sequum est neminem 
cum alteriuB damno fieri locupletio- 
rem." II. 12. 6. 14. 

"Si licet hoc jure contingat, tamen 
squitas dictat judicium se dan." II. 
15. I. 32. 

* Portalis, Dtscaur^ Zocr^, Vol i. p. 



458. Domat. Vol. i. p. 86. 

■ Cic. deOr, I, 45. 

" Herennius Modestinus et notando 
et disputando bene et optimA ratione 
decrevit." H. 50. 4. 26. "ScsBVola 
respondit et in disputando adjiciebat." 
n. 28. 2. 19. So we find the expres- 
sions " placet," "magis placuit," "du- 
dum placuit," "post magnas yarie- 
tates obtinuit," "hoc jure utimur," 
" inter omnes constat." The Twelve 
Tables were at first the framework of 
these elucidations, " His legibus latis," 
says Pomponius, after a narrative for 
which it is perverseness itself to sub- 
stitute the scheme of an inhabitant of 
Berlin or Jena in the 19th century— 
"coepit, ut naturaliter evenire solet, 
ut interpretatio desideraret pruden- 
tium auctoritatem, necessariamque 
disputationem fori." II. i. 2. 5. 

^ GaiuB, Inti, 2. 43. 
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To provide for every case that can possibly occur in the 
infinite variety of human affairs^ is not only a vain, 
but, as the example of our statutes shews^ a most 
mischievous and preposterous attempt^ indicating 
complete ignorance of all that ought to be present 
to the mind of a legislator. When the legislator 
has laid down general rules, has contracted within 
certain limits the range of judicial interpretation, and 
has laid down in his code the dearly-defined text, 
to which every citizen in an ordinary case may apply 
for information as to his rights, his obligations, the 
course to be taken to obtain redress when he is 
wronged, and the Uabilities to which he exposes him- 
self by violating the rights of others, he has fulfiUed 
his task '• '^ Neque leges, neque senatus consulta ita 
scribi possunt, ut omnes casus quandoque inciderint 
comprehendantur, sed sufficit ea quae plerumque ao- 
cidunt contineri." 

The first division of rules is into those inspired 
by natural, and those dictated by positive law; 
those which are established because they are right, 
and those which are right because they are esta- 
blished*. That the keeper of a deposit should restore 
it belongs to the first, that a certain form should be 
observed to make a will or a donation valid belongs 
to the second class. All rules, whether natural or 



^ n. 1. 3. 10. And again, "Non pos- 
sunt omnes articuU singulatim ant legi- 
bu8 aut senatus consultis oomprehendi. 
Sed cam in aliquft cansA sententia eo- 
rum manifesta est, is qui jurisdictioni 
pnaest od similia proctdere et ita jus 
dioere debet." 12 tb, 

" Ruperit " includes " corruperit. 
n. 9. 1. 13. 



i> 



"NoveroBB et sponssa persons 
oroisssB sunt sententift tamen legis 
oontinentur." IT. 48. 9. 3. 

* " Furtum, adulterium naturit tur- 
pe est, enimTero tutelae damnari, hoc 
non naturft probrum est, sed more civi- 
tatis, neo enim naturit turpe est, quod 
potest in hominem idontum inddere." 
n. 50. 16. 4a. 
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arbitraiy, may again be divided into those which 
apply, to all matters^ those which apply to most, but 
not to all, and those which are limited to one, and 
have no relation to any other head of jurisprudence. 
The rule that equity is to be followed, is an example 
of the first class : that an airreement between two per- 
»n, i, a Uw to tte oontZng parties, i, «. «Jpl, 
of the second, since it does not prevail in the case 
of wills'; and that a contract of sale may be set 
aside on the ground that one of the parties to it has 
been injured to an amount exceeding half the just 
value, is an example of the third 

No rule has any power on matters extrinsic to, 
or when distorted firom, its proper spirit and applicar 
tion. '^Quae simul in aliquo vitiata est perdit offi- 
cium suum*" are the words of Faulus, meaning not 
that the rule itself is impaired, but that if any cir- 
cumstance is wanting to justify its application, '^ simul 
in aliquo vitiata est,'' its functions are at an end, 
^'perdit officium suunu" The &ult is not in the 
rule ; it is not vicious, for then it would be a rule 
no longer, but vitiated by an improper use*. 

Thus in the case put n. 28. 13. the testator by 
his will ordained, his wife being with child at the 
time of his death, that the child, if a boy, should 
have two-thirds of his fortune, and the mother one- 
third; and if a girl, that she should have a third, 
and his widow the rest. The widow brought forth a 
boy and a girl. There by a rigorous mterpretation the 



1 Domat. I. 78. illustration of this was the a]*g:um6nl 

' n. 50. 161. § i. from a eerUorari in Mr Fox's East 

' A memorable and characteristic India BilL 
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mother would lose aU share in the succession, as the 
event in which it was given to her did not take place. 
But by an equitable construction (humanitate sug- 
gerente) the estate was divided into* seven parts, of 
which the son had four, the mother two, and the 
daughter one, " licet subtili juris reguks conveniebat 
ruptum fieri testamentum." 

The necessity for interpretation arises when the 
law, firom a defective expression, is ambiguous or ob- 
scure; for, as a general rule, the maxim applies 
''quum in verbis nulla ambiguitas est non debet 
admitti voluntatis qusestio^" But there is another 
case when interpretation is necessary, that is, when 
the sense of the law, however manifest, would, if 
applied indiscriminately, lead to imjust and shocking 
consequences\ For instance, the '' senatus consultum 
de petitione hsereditatis" provided that the possessor 
of an inheritance to which he was not entitled should, 
after the suit began against him, restore every thing 
as it was at the time the suit was instituted, to 
the owner'. The strict construction of this rule 
would make him liable for animals that might 
happen to die during its continuance. But this Fan* 
lus denies : '^ nee enim debet possessor aut mortali- 
tatem prsestare aut propter metum hujus periculi 
temere jus indefensum relinquere*." 

1 "Ut ait Pedins, qnoties lege all- ''Kam ad ea potiuB optari debet jus 

quid nnmn Tel altemm introductum qiUB et penona et hale qnam qua 

est bona occado est caetera qiue pernio eyeniimt.** Seed. "Jura non 

tendunt ad eaodem utilitatem Tel in aingnlaB personaa sed generaliter 

interpretatione yel certe jmiedictioDe constituuntur.'* 

BQppleri." 13 eod. See 4 eod. "Ex * 11. i. 3. 

his quas forte uno aliquocasu aocidere ' n. 5. 3. 95. § 5. § 7. 

poesuntjuranonconsthuuntur." 5eod. ^ Eod. tit. 40. 
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So if a debtor had been guilty* of "mora/* he 
was liable for the thing due, though it might have 
ceased to exist. Strictly taken this rule would make 
him liable, if the "mora" had ever been incurred— 
though he had purged the " mora" by a subsequent 
offer to the creditor. Celsus denies that in such a case 
he is to be held responsible : " Celsus scribit eum qui 
moram fecerit in solvendo Sticho quem promiserat 
posse emendare eam moram postea offerendo — 
esse enim hanc qusestionem de ssquo et bono in quo 
genere plerumque sub auctoritate juris scientiae pemi- 
ciose erratur*." The true principle is that no rule 
must be looked upon by itself, but as part of a great 
whole, and therefore the interpretation of it demands, 
an inquiry whether it is not limited by other rules. 
As all justice partakes of a common essence, and 
therefore never can thwart, obstruct, or contradict 
justice, any more than truth can be opposed to truth, 
and every rule must be founded on justice, every one 
must have fixed and appropriate limits assigned by 
that universal reason on which all depend. The 
knowledge of this equity and the comprehension of 
its spirit, is the true basis of all legal interpretation. 



EXAMPLES OF RESTRICTIVE INTERPRETATION. 

Instances of the restrictive interpretation, besides 
those cited above, are to be found in the law pro- 
viding the libertus shall not be liable to the penal* 

^ " Si port moram promissoris bona tur fedsse qm litigare maluit quam 
deoeaserinttenQturnihilo minus periode restituere." II. 45. i. Ss.and 43. ib* 
ac si homo viveret, etbio moram Yide- ' H. 45. i. § 3. 
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ties of suing his patron — if he repent and abandon 
the action^ if the patron though summoned does not 
appear^ or if the proceedings have been instituted 
with the patron's assent — all these, though not speci- 
fied in the edict, are to be considered as good grounds 
of defence'. So a widow was forbidden to marry for 
a certain time after her husband's death. The object 
was to prevent doubt as to the offspring. Therefore 
if she was delivered of a child after her husband's 
death within the time fixed by law, she might many 
again immediately^. 

For the sake of the person (alimentarius) to 
whom what was necessary for support or nourish- 
ment had been left, an edict forbad an arrangement 
(alimentorum transactio) by which for the sake of a 
little present advantage (modico prsesente) he might 
be deprived of it, unless with the Prsetor's sanction. 
A question arose whether an arrangement that what 
was due at the end of the year should be paid at the 
beginning, or what was due yearly should be given 
monthly, was valid without the Prsetor^s authority, 
and Ulpian held that it was " quia meliorem^ condi- 
tionem suam alimentarius tali transactione facit^;'* 
and the purpose of the legislator was accomplished. 

EXTENSIVE INTERPRETATION. 

The extensive interpretation is that which includes 
cases that the letter of the law strictly taken would 
not comprehend — on the principle that what is done 

> n. 1. I. II. See also «, 15, 8. 6. " H. 2. 15. 8. § 6. 

«Dd 48. 3. a. § I. 4 II. 37. 14. 6. § 7, Compare L. 

■ n. 3- a. II. «. .15 «od. 17. I. 54. 47. 3* ^* 
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''in firaudem legis' " ought to be considered as done 
'* contra legem," and that he acts " in fraudem legis " 
** qui salvis verbis legis sententiam ejus circumvenit/' 
or in the words of Ulpian, " fraus legi fit ubi quod 
fieri noluit, fieri autem non vetuit, id fit — et quod 
distat pnrov airo Stavolai (dictum a sententid.) hoc dis- 
tat fraus ab eo quod contra legem fit/' 

Perhaps, however, the most striking instance of 
the application of this branch of the doctrine we are 
considering, is to be found in the rule of analogy of 
which we know the Boman jurists to have made 
such frequent use, as for instance, in producing so 
great a number of ''actiones utiles;" and a little re- 
flection will shew us that the employment of this 
principle does necessarily flow firom the maxim quoted 
before, that to provide by name for every special 
emergency is a task beyond the compass of human 
legislation, whence the rule ''ad similia procedere 
at que ita jus dicere" follows as a corollary. By this 
however is not meant a similarity of reason, but a 
similarity of fact^ where the same reason is appli- 
i^hle ; and in the words of the law commented on 
before, " ad eandem utilitatem." 

It is important to bear in mind that no argument 
from analogy can prevail in cases of " PrivUegia" and 
"jura singularia," inasmuch as "quod contra ra- 
tionem juris receptum est non est producendum ad 
consequentias." 

The maxim so firequently quoted, "Cessante 
ratione legis, cessat lex ipsa," is not in the full sense 

^ I. 3. 99. and 30. bum fere oniDes vetereB sic intelleze- 

^ "Inquit lex raperit, rapine yer- runt, corraperit." U. 9. a. 13. 



11.] 



EXTENSIVE INTERPRETATION. 



47 



tenable. Law is binding not from the reason by 
which it is justified, but from the authority by which 
it is established. The Boman law says, '^ nihil tarn 
naturale est quam eo genere quidque dissolvere quo 
colligatum est^" 

Grotius' asserts the principle, '* cessante ratione, 
cessat lex/' if the sole cause of the law ceases for 
ever, the intention of the legislator exists no more, 
and the law has expired. This doctrine he supports' 
by a law often quoted. Thus he says, "All laws 
grounded on a state of war cease without any formal 
repeal in peace." If however the cause is not abso- 
lutely and totally at an end, the question arises, 
whether to enforce it in the actual state of things 
would be incontestably at variance with the purpose 
of the legislator, in which the law has no more any 
binding power; and he appeals to the laws dted 
below ^. For instance, he says the law forbids all 
citizens to mount the ramparts. A citizen never- 
theless whose house is near them, and who hears the 
enemy, is bound to mount them, if it will contribute 
to repel the enemy : even however if the law is not 
at open variance with the intention of the legislator, 
there may be a question whether it imposes a general 
rule for a general object* or whether it considers that 
done which has not been done. The law, to prevent 



* n. 17. 50. 17. $7, 

* Toulfier, i. iii. Meriin, QuetHona 
de droit. Tribvnal tPappd, § 5. Voet» 
tit. de Leg. § 43. Huber. eod. 9. 

Grotias, Inleydinge Tot de Hcl- 
land^ehe Odeertheyt, R i. ded. a, § 43. 

s a6. 2, 30. '* Duo sunt Titii, pater 
et filinSj datoB est tutor lltius nee 



Apparet de quo sennt testator, quaere 
quid rit juris. Respoadit^ is datus est 
quern dare se testator sensit : si id n<m 
apparet non jus deficit sed probatio. 
Igitur neuter est tutor." 

^ n. 40. 4. 19. n. I. 3. 39. 30. Arg, 
Tiraqueau, Indict. Pent. i. 130 — 178. 
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bloodshed, forbids citizens to bear arms: this is 
binding on the most peaceable inhabitant. But if 
the law considers that done which has not actually 
been done, e. g. when a person is obliged to marry 
a woman because two witnesses prove a promise, he 
who knows that no such promise has been in reality 
made, is not bound " in foro conscientiae," but upon 
all other persons what has taken place is binding \ 

It is a main rule of interpretation that the whole 
of a law should be considered, and the parts of it 
carefully collated with each other. "Incivile est 
nisi tot4 lege perspect&, un4 aliqud particuU ejus 
propositi judicare vel respondere^" 

The "ratio legis," or final cause which has in^ 
duced the legislature to enact the law, is a main 
ingredient of rational interpretation. A good ex- 
ample is furnished by Modestinus\ The Emperor 
Marcus had ordered that all lawfully chosen tutores 
who wished to excuse themselves from undertaking 
the oflSce, should allege the grounds of their ex- 
emption before a competent judge within fifty days, 
if they lived in the same city with the judge or 
within a hundred miles of it ; that those at a greater 
distance should be allowed a day for every twenty 
miles of distance, and thirty days over. The result 
of a literal interpretation of this law would have 
been that a person hving at the distance of one 
hundred and sixty miles from the spot, would have 
thirty-eight days only within which to prefer his 
claim*, and therefore would be in a worse condition 
than if he had lived on the spot ; in which case he 

1 Grotius, ubi mpra, * 11. i. 3. 14. « 11. 37. i. 13. * 8 for 160 ; 30 over. 
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would have had fifty days. Therefore Scaevola^ 
Paulus, and Ulpian, coryphaei legum, held that fifty 
days should be allowed in all cases^ and should be 
added to the thirty which the law gave to those who 
lived at a distance, and to the day for each twenty 
miles in such a case; for, said they, '*etsi maxime 
verba legis hunc habeant intellectum tamen mens 
legislatoris aliud vult." 

There being in every law two things — ^the words 
used, and the signification those words were intended 
to convey — ^Celsus insists on the latter as the proper 
object of consideration : ."Scire leges non est verba 
earum tenere sed vim ac potestatem.'' That it is not 
intended by this rule to enable the judge to play 
&ntastic tricks in legislation, or to warp words from 
a meaning dear and unequivocal, is manifest from 
the law n. 40. 9. 12. § I, to which Ulpian after 
quoting it adds "quod quidem perquam durum est— > 
sed ita lex scripta estl'' 

The meaning of a doubtful law might be eluci^ 
dated by the language of the legislator in subse- 
quent or previous enactments ; " non est novum ut 
priores leges ad posteriores trahanturV' and " Pos- 
teriores leges ad priores pertinent nisi contrariae sint." 
Again, in cases of doubt custom and the received 
opinion "jus quo civitas retro in ejusmodi casibus 
usa friisset," and "the rerum perpetuo similiter 



^ Cervidioa Sce^ola. book, mate papor. 

Compire this with the decision ' H. i. 3. 26, 97, 18. Boahier, 

which made the statute of uses, peimed, QnMme de Bourgogne, 13 to 34. 

Lord Bacon tells us, with more care ' "Optima lex qme minimum relin- 

than any other law in the Statute- quit arbitrio judids. Optimus judex 

4 
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judicatarum auctoritas" were established rules of 
interpretation*. 



EDIOTA. 

The simple rule which the Boman jurists followed^ 
and which has prevailed in every country but our 
own, with regard to different actions^ and therefore 
different jurisdictions, was to consider the interest of 
the suitor^ the character in which he sued^ and the 
object he sought to attain* It never occurred to 
them that two sets of maxims, distinct from and 
even contradictory to each other, should govern the 
case according to the court in which the proceeding 
was carried on — ^that in one and the same state of 
&cts, one and the same object being sought^ a Court 
of Equity was bound to do one thing, and a Court 
of Law another; that there should be one set of 
courts ''not made for a righteous man*/' and an- 
other set intended for him, ''ce qui determine la 
diversity des actions, c'est la competence des tri- 
bunaux^ c'est I'objet auquel Taction se rapporte, 
c^est Teffet qu'on veut en tirer, c*est le fruit qu'on 
pretend en recueillir," said the illustrious D*Agues- 
seau^ 

The greater part of those subject to the Boman 
sway from the close of the second Punic war, indeed 



qui mmifwfim sibi." Bacon, De Aug. ' The ipsissima yerba of Lord Eldon 

Sci. z. o. 3. in Chohnondeley v. Clinton, Bligh's 

1 n. eod. 37, 38. "Optima inter- ReportB, Vol. iv. p. 95. 

prea legum oonBuetudo.** • Plwdoyer, 57. Vol. v. p. 415. 
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I might say &om a much earlier period^ was not 
entitled to the privileges of Koman citizens. Justice 
was administered by Boman magistrates among 
ihem, but the rules of the *' jus civile," were not 
taken in a literal sense^ applicable to their proceed*^ 
ings; they could not possess property, they could 
not contract obligations, they could not marry *' ex 
jure quiritium." Hence there grew up a system 
according to which justice was administered to the 
peregrini, not according to the local law of Home, 
but according to the jus gentium^ Over this law 
the Boman magistrate presided, and to mould and 
to develop it was the task of the Boman jurist. 
By it the intercourse between the Bomans and the 
native of other countries, the citizen of other com- 
munities, was carried on. By the side of the law ^' ex 
jure quiritium" grew up the law " ex jure gentium ;" 
by the side of the " lus civile" the " ius honorarium," 
I. Pr»tori.n law Li^ in part on the same ba»4 
but modified, expanded and refined by the applica- 
tion of more comprehensive principles. Losing thus 



1 Hanbold, Inst, Jiut. Eom. PrUmU, 
p. 133. In thenme Epistle of Gioero, 
ad Alt, 6. I. in which he gives 
some hints on the **yam Flamnnm/* 
which the fanatical followers of 
Niebnhr might study with advan- 
tagOy he enters upon the aocoont 
of his own Edict in Cilicia, which he 
divides into three parts ; the first» 
'< Provindale/' that is, relating to 
matters entirely local, ''de rationibus 
dvitatum, de ere alieno, de nsnrfty 
de syngraphis in eodem omnia, de 
publicanis;" the second, to matters 
which could not otherwise be settled. 



"quod sine edieto satis commode 
transigi non potest, de hiereditatum 
poBsessionibus, de bonis possidendis,*^ 
ftc.; the third, "de reliquo jure," 
he has, he says, left blank, " d7/>a^,** 
meaning to adapt it to the edicts at 
Bome, "ad edicta nrbana aooommo- 

dat usnm" "itaque satisfibcio 

omnibus." Hugo 6. R, R, 430. Ed. 
II. So the Lex Mbria, regulating 
the administration of justice in Cisal* 
pine Gaul refers expressly to "earn 
stipulationem quam is qui Bomsa 
inter peregrines jus dicet in albo 
propositam babet." 

4—2 
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its local and exclusive character it imbibed the 
equity of the jus gentium, the two principles for- 
tified and completed each the other; and when 
the system came to the forming hands of the great 
architects of the eighth and following centuries it 
contained vdthin itself all the materials for the 
construction of the noble fabric which when the soil 
of Europe was strewed with the shattered wrecks 
of andent wisdom became the fortress and sanctuary 
of jurisprudence. 

The instrument of this great work, and the means 
by which all technical obstructions were removed 
from the path of justice, were the edicts of the Prae- 
tors and the sedilea ''Eodem tempore/' says Pom- 
ponius, '' et magistratus jura reddebant et ut scirent 
cives quod jus de quaque re quisque dicturus esset, 
seque prsemimirent, edicta proponebant qu8B edicta 
Prsetorum jus honorarium constituerint. Honora- 
rium dicitur quod ab honore Prsetoris venerat." Or 
in the words of Papinian, " Jus Prsetorium est quod 
Praetores introduxerunt adjuvandi vel supplendi, 
vel corrigendi juris civilis gratis, propter utilitatem 
publicam." In the year A.u.o. 687, the Tribune 
Cornelius carried the Law "ut Praetores ex edictis 
suis perpetuis* jus dicerent." Every Prsetor might 
prepare his edicts and of course much that had 
been before propounded was transferred to the 
edict of the succeeding year, *' Edictum Tralatitiirai." 



1 The word " perpetuum ** meant theperpetuumwas applied to the word 

that a oontroyersy should be settled Edict by the Cornelian Law. Dio 

on principle (not as it is in England) Cassias, lib. 36. 
as opposed to "prout pes inddit:** 
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Pomponius tells us that Opilius, Csesari familiaris- 
simus, ''pnmus Edictum Prsatoris diligenter com- 
posuit." But the final and most important of these 
changes was that made by Salvius Julianus^^ a.d. I3I» 
who at the command of Adrian drew up another Edic- 
tum Perpetuum, in which whatever was of value in 
the edict of the Praetor Urbanus', or of the Praetor 
Peregrinus, or in the edictum sedilitium, was digested 
and made part of the permanent law of Bome. 
There is, however, no sufficient reason to maintain 
that this change was absolutely final, nor that the 
order of the edict underwent any violent or indeed 
material alteration. 

Several clauses of the edict retained the name 
of their authors. These as enumerated by Hugo are 

Calvisiana actio, 
Carbonianum edictum, 
Cascellianum judicium, 
Faviana actio, 
Pauliana actio, 
Publiciana actio, 
Kutiliana actio, 
Salvianum Interdictum, 
The double Serviana actio. 



* n. 37. 8. 3. " Propter id caput 
^icti quod a Juliano introductum 
est, id est ex novft olausnlA." It gave 
the emancipated son a share in the 
succession. 

. * I am aware that Hugo G. JL R, 
798, disputes this; he admits, how» 
oyer, that a contemporary of Justi- 
nian says that in his time (1) what 



was called in Latin the *' Edictum 
perpetuum " was the Edict of Adrian. 
3d]y, That a considerable change was 
made in the Edict at this time. 3rdly, 
That Salvius Julianus was employed 
by him to digest the law. There is 
a learned work of Biener (Fred. Aug.)« 
de Solvit Miani fnerUis in Edictum 
Praiarium rtcU ce$iimandii. Lips, 
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Cicero^, in one of the mos^ beautiful passages of 
perhaps his greatest work, has given us the distinc- 
tion between the edict of the Frsetor and of the 
sedile. He says the latter related to the '^ mancipio* 
rum venditio;" in this he says, as well as in the sale 
of an estate, *' fraus venditorum omnis excluditur — 
qui enim scire debuit de sanitate, de fog&> de furtis, 
prsastat edicto sadilium V 

He remarks that whereas when he was a boy he 
learnt the law of the Twelve Tables by heart, every 
one when he was a man began their law with the 
PraBtor s edict*. 

Perhaps there is nothing in which the extra- 
ordinary genius of the Bomans for legislation dis- 
plays itself more conspicuously than in the Prsetor^s 
edict and the rules according to which it was drawn 
up and regulated. 

No method could be devised more effectually 
guarding against the caprice of a magistrate on one 
hand, and what Lord Bacon caUs ''the froward 



* Ik QficUi, 3. 17. 

* Ik LeffUma, i. 5 : "non ergo » 
pnetoris edicto ut plerique nunc, 
neqae a 11 tabolia at euperiores, sed 
penitos ex intiml^ philosophic hau- 
riendftm disoiplinani putas." 

' This ii one of the weak parts of 
Gibbon's fiunons chapter. He was 
misled by Heineodoi^ in general a yery 
fiuthful guide. Milman, the last oom- 
mentatoron Gibboni knows little of Bo* 
man law^ and nothing of jnrispradenoe. 
See Hugo, Cfiv, Mag. Vol. n. p. 461, 
on the process of Cisalpine Gaul, where 
he shews that the "fictiones" and 
" exceptiones,*' of which Heineccius 
^-^mplains as tricks, were considered 



so essential to the administration of 
justice that they were carefully insert- 
ed in the edicts for the proyinoes. 
The fictio was merely the means of 
preventing a dishonest defence — ^it or- 
dered the judge to suppose that done 
which the suitor had no right (the 
substantial justice of the case consi- 
dered) to deny. The exoeptio was 
sometimes given by a positive law to 
guard against the rigour of the old 
Law. /nj<. 4. 13. § 6: ''quum ex 
multis oausis exceptiones necessarise 
sint, &c....qusedam e legibus...velip* 
sius pnetoris jurisdictione substan* 
iixoL capiunt.' 



II.] 



EDICTA. 



65 



retention of custom '" on the other, than the sdieme 
which obliged the judge before any ca^ was brought 
before him' to announce to the suitor the rule by 
which it would be determined'. It cut off all pretext 
for indirect favour and supplication unless among 
those who were insensible to shamed No king 
could forbid the Boman Frsetor to deliver his sen** 
tence. No minister could alter the scroll in con* 
formity with which that sentence under penalties 
more terrible to a Boman than loss of place or 
income was to be pronounced. No great Patrician 
could bias that impartial writing, transmitted witb 
increasing authority jfrom age to age^ by flattering 
with his transient notice the wretched vanity of an 
upstart. No motive of inclination*, no hope of future 
preferment, higher title, or of more lucrative office, 
could seduce from their plain meaning — no fears of 
Church or Court could intimidate into equivocation— 
the emphatic words, " Dabo. Non dabo— servabo — 
Praetor proponit — Praetor poUicetur f liable to no 



1 The EngliBh Bystem with curious 
perreneness reconciled both these 
evils; it allowed a judge to play fan- 
tastio tricks, and obliged him to per- 
petuate obsolete absurdity. 

* Not in a jargon intelligible to 
lawyers only, nor in sentences scat- 
tered among a thousand yolumes — 
but blazoned on the album that all 
might read. How many millions 
would have been saved to the com- 
munity if any rule like the edict of 
the iGdiles as recorded in the list 
Book of the DigttA, concerning the 
sale of moveables, warranty, &c. had 
been inscribed on the wall of the 



Common Pleas. 

s "Ut scirent cives quod jus de 
quftque causA quisque dicturus esset 
segnieprcmittntivnt." What Englishman 
could "praemunire" himself a few 
years ago !" 

^ The volume of Buckingham's ap- 
plications to Bacon could never have 
been written under such a system. 
Cicero makes it the grossest crime of 
Verres that "in magistratu contra il- 
lud edictum suum sine ulUt religions 
deoemebat.** 

> Whitelocke's MemoridU, p. 66. 
StaU Trials, Vol. m. i57- 
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bribe, obnoxious to no solicitation. What could 
more ensure publicity, in the true sense of the 
words (for technical forms and a peculiar phrase- 
ology stifle publicity as much as closed doors), with- 
out which it is in vain to hope for decent honesty 
in judges, than the rule inscribed^, '^ubi de piano 
recte legi possif' ? Thus the Boman, while he upheld 
great authority, provided for future exigencies. Solid 
and refined, durable, yet adapting itself to the ever- 
growing demands of society, his system, promulgated 
in such a way as to force a knowledge of its pro- 
visions on the people, contained in itself the means 
of constant improvement and renovation. The law 
remained flexible and elastic, while capricious deci* 
sion was impossible. Pomponius expressly tells us 
that a large portion of the consuetudinary law, 
"quod sine lege vetustas comprobavit','' was en- 
grafted on the Praetorian Edict. 

The most distinguished jurists of Bome were thus 
every year employed to consolidate the jurisprudence 
of their country, and to keep the numerous sub- 
divisions of it under the incessant control of prin- 

1 U, />. p. B, L. P, in tabuUt— in attorney whom he never heard of, 
albo. Imagine, for instance, such rules has engaged him without his know- 
as these written upon the wall of a ledge or authority. If a first creditor 
Court of Equity : — I will deprive any on land can buy np the claim of a 
one of whose theological opinions I third creditor, I will take away the 
disapprove of the education of his right of the second in his favour, 
children. I will give money left to I will take ten years to decide a 
propagate the views of dissenters to case that a farmer from the plough 
the Church of England. I will make might settle in an hour. — Would 
thegrandchildof arich man abeggar, it not "startle" even the "dull 
by putting on the words of the testa- night " of English routine and com- 
tor a meaning he never dreamt of, monplace! 

and that no mind untainted by legal ' II. i. 3. 40 : and in turn it became 

jargon could conceive. I will oblige the common law: "omnes pnetores 

a man to pay for a suit in which an ita edixenmt." 
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ciple. The same spirit was thus infused through 
all its various members. To compose a well-digested 
edict was even in the time of Cicero deemed an 
object of generous ambition, and worthy of the rarest 
abilities. The Frsetor was responsible for the errors 
he had committed. He might be accused by the 
Tribunes of having prepared- a partial edict. 

The value of the jus honorarium was limited to 
the time and place of the Prastor's jurisdiction. If 
a Praetor disapproved the principles laid down by 
his predecessor, he might omit them in the succeed* 
ing year ; and this in the early ages of the Kepublic, 
before these doctrines had been thoroughly sifted, 
and had acquired by reiterated adoptions a binding 
force and hold on the public mind, was no doubt 
an event not uncommon. Hence we find in the 
older writers^ the distinction between lex and quod 
legis vicem ohtinet, — ^between the law and that which 
in this particular case is to be so considered. The 
Praetor could only declare what he would consider 
as law, subject among other restraints to the liability 
of its fiiture application to himself. The task of 
restoring and improving the old law, of supplying 
its omissions and mitigating its harshness, was thus 
left to him with almost unlimited authority. And 
thus, Jfrom the yearly succession of Praetors, the 
Boman system was perpetually renovated and re- 
fined by an infusion of doctrines, the utility of 
which had made them current among the people, 
and by discarding others which experience had 

^ GaiuSi IV. I. I. 8. 
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shown to be pernicious and ill adapted to the service 
of the Commonwealth. 

The effect of this system was that a supply of 
actual opinions and customs were added to the 
Koman Law, and that Boman jurisprudence kept 
pace with the exigencies of the age and the progress 
of society. Obsolete doctrines were discarded (not 
by the ruin of some unhappy victim, in whose case 
they were for the first time questioned), and requisite 
alterations introduced. Improvement was always 
busy, and innovation always judicious. The law 
was constantly exposed to the salutary influence of 
public opinion; instead of stagnating into corrup- 
tion and chicanery, it was governed by a salient 
active principle; it represented the wisdom of the 
age ; it was not a dead letter but a living word, a 
merit well appreciated and happily described by the 
civilians when they use the phrase '* viva vox jura 
civilis.^* 

RESCRIPTA. 

The last form of written law* assumed among the 
[Romans was that of the '' principum " or *' oratorum 
constitutiones ;'' under this name was comprised 
everything the ruler thought proper to establish. 

The controvert as to the cause of this dreadful 
state of things, whether it was through the " Lex 
Regia*" or not, is of little value; "leges," "leges 
cdictales," "epistol» generales," " sanctiones," "con- 

1 WarDkonig, Vol. I. p. i6 ; Has- reseriptomm tolleodo.'* Cod, de LI. 
bold, Lib. 4. c. 3. § 163. "Constit. L la. 
Constant. M. et Theod. I. De abusu * 11. i. 5. i 
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stitutiones generales^" axe different names by which 
this exercise of authority is described^ ^' Mandata " 
were commands of the Emperor transmitted to the 
governors of the provinces; "Decreta," the sen- 
tences thus pronounced on appeal ; '* Bescripta/' were 
the written answers of the emperors to those who 
asked foi^ their opinion on questions of law. As the 
sphere of their influence extended they were con- 
stantly applied to by private persons^ by women and 
soldiers more especially, to settle their doubts, or 
to grant them privileges. This is what Fortalis 
has called with great propriety '^la d^sastreuse legis- 
lation des rescrits/' 

The '^ rescripta'' sent to corporations and mtmi- 
cipal bodies were known by a name which has found 
its way into the public law of Europe as ''prag- 
maticse sanctiones^" The difference between the 
rescripta and the other heads of law that have been 
enumerated, is that the '^ rescripta '' refer only 
to the particular case, and establish no principle, 
like the decisions of English judges. But with the 
decay of jurisprudence their number multiplied and 
their efficacy increased, till they became (as case-law 
among us and for the same reason — absence of judi- 
cial intellect) a principal part of Justinian's Codex. 

The "Kesponsa Prudentum" were the opinions 
of eminent lawyers incorporated with Soman juris- 
prudence'. The splendid roll beginning with Q. M. 

1 Ifui. u 9. Gftius, I. § 5 : "im- < Cioaro ad AU, 14. 3. ^'Ta n quid 

pentorem i>er legem imperinm aod' rpay/iaruc^ habes, scribes." 

peie.** The diBooyery of this pasnge ' QmM, !• 7— ^i : "quibui pennis- 

changed Hugo's opinion. G. B. Rm sum est jura oondere." Inti, § 8. de 

Ed. 7. § 977. J. N. et 6. Zimmern. i. 198. Gra- 
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Sc»vola, the teacher of Servius Sulpicius, ends 
with Hennogenian. It contains five names of 
transcendent lustre: Gains, who lived a.d. 169, under 
Marcus Aurelius, and \^milius Fapinianus, Julius 
Paulus, Domitius Ulpianus, and Herennius Modes- 
tinus, who flourished under Septimius and Alexander 
Severus, a.d. 211 — 222^ 



PERSONS'. 

"Persona" was a word used to denote all who 
were entitled to civil rights in the Roman com- 
munity ; every thing to which an independent legal 
relation can be ascribed. 

'^Personse" were either real or fictitious, public 
or private. 

As the word " personse " was used sometimes to 
denote not the individual, but the relation which he 
filled towards the commonwealth, the same indi- 
vidual might sustain several " personas/' e. g. a 



yiahf 43. 0. Th. de retp, prwt, Qotko- 
fred, I. 34. 

^ Hugo, Civ, Mag» VoL V. p. 15, 
enumerates ten pftrts of the Pro- 
tor's Edict: I. Prsparatoria judicio- 
rum ; 1. de indiciis, •'. e. de actionibus 
in rem ; 3. de rebus, i.e, de actionibus 
in personam ; 4. de dotibus, tutelis et 
furtis ; 5. de bonorum possessione et 
testamentis; 6. de cautionibus qui- 
busdam Pnetoriis, vioem actionum 
gerentibus ; 7. de detictis quibusdam ; 
8. de judidomm fine sire executione, 
ut de missione in possessionem et re 
judicata,- 9. de interdicts; 10. de 



pignoribus, exceptionibus, stipuktioni- 
bus Prstoriis, et aliis quibusdam re- 
bus fortasse non satis oertis. 

' "Parum est jus nosse si persouas 
quorum causA constitutum est igno- 
rentur." Ifut, de Jur. Nat, 14. 

n. i>0 Sktftt ITomtmiro, L. 7. i5. 36 : 
" qui in utero sunt in toto poene jure 
civili intelliguntur in'rerum naturft 
esse, nam et legitimae haereditates eis 
restituuntur, et si qusequam mutier ab 
hostibus capta sit, id quod natum 
erit postliminium babet:" as to im- 
perfect births, see L 14 t6. and H. de 
verb, signif. L.135. Cod. 6. 19. 3. 
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magistrate might act as father and magistrate in 
the emancipation of his sons \ 

" Persona© verge " were bom or conceived : " qui 
in utero est perinde ac si in rebus humanis esset cus^ 
toditur quoties de commodis ipsius partus quseritur." 

De la Serva in his excellent commentary on the 
Institutes, remarks thit the use of the word " Per** 
sona " in Tit. 3, ist Book of that work, is inaccurate, 
as the Bomans did not apply the word " persona ** 
to slaves. But md.y we not say, he adds, that in 
spite of the rigour of positive law (exigencias del 
derecho), it was sometimes '' splendide mendax," and 
that, with a generous inconsistency maxims and 
principles were allowed to filter into it that gave 
the lie to the absurd theory of servitude. For 
this theory, it should be remembered, the Boman 
jurist was no more responsible than St Paul. As 
a proof of this, it may be argued that neither Gains 
nor Justinian rank slaves in the classes to which 
in strictness they belonged; and in a remarkable 
passage of the Digest^, Paulus allows to them the 
rights arising from cognation and afSnity. The 
terms person and individual are not convertible in 
law, for there are persons who are not individuals, 
as the state corporations (universitates), the fiscus, 
cities, (civitates), an inheritance, before it is ac- 
cepted — and individuals who are not persons, as 
slaves. A person, in the sense of Boman law, may 

» "Magistratum lipud quern legb * H. 13. a. 14. 1 «, I 3» Caasiodonw, 

actio est et emancipare filios raos et in 6. 8. Variorum God. 3. 6. ** Senros 

adoptionem apud ae dare posse — Nera- qui personam legibuB non habebant.** 

tius ait." n. I. 7. 4. InatU, «8. Her- "Servi nee personam habentes." Not, 

tins, I. 3. 41. Theod. 14. § i. 



64 



ROMAN PRIVATE LAW. 



[Cfl. 



The mother's relation to the child was always the 
same, whether the child was legitimate or not. 
Marriage pointed out the father: ''Mater semper 
certa est, etiamsi vulgo conceperit, pater est quern 
nuptisB demonstrantV' 



infirmitato mterveniente,Tel alift causft, 
Tel d e& valetudiDe pateifamiliM fiiit 
ut generare non poasit, huno qui in 
domo natus est, licet vicinis scientibua, 
fillum non esse," de his qui sui vel aL 
jarifl sunt. 11. L. $• 

* n, de cxtr. cog. 13. 5. § i. Do- 
neUoB, 18. 5. 

5 Coke lAtU «44 a. VoL n. Butter 
and Hargrave Ed. II. s. 45* I doubt, 
though I haye read aooounti of the 
Ck)uncil of Nice, if human absur- 
dity ever went farther than the rule 
"intra quatuor nuuia." Notwith- 
standing however this powerful re- 
commendation to the sympathies of 
our judges it has ceased to be part of 
our law. That the reader may judge of 
the wisdom of our common law and 
of those from the dicta of whom it 
emanated, I refer him to the case of 
Done and Egerton, Rdle's A hridgvMnU, 
1. 358. There Hobart, the same judge 
who justified a pleader's trick that 
« Law might be an art," laid down the 
rule in terms, that ''if a husband was 
castrated, so that it is apparent that 
he could not by any possibility beget 
issue, and divers years afterwards his 
wife has issue, it should be lawful." 
The other three judges, strange to say, 
did not quite go this length ; but they 
and the Chancellor were unanunous in 
holding "that if a married woman 
has iMue in adultery, still if the hus- 
band be able to beget issue, and is 
within the four seas, it is not a bas- 
tard.** It was also agreed (in a jargon 
well adapted to the matter) "that if a 



woman elopes and lives in adultery 
with another, and during that time 
the issue is bom in adultery,still it is a 
mulier by our law ;** ' ' but the husband 
must be within the four seas, others 
wise it is a bastard.*' During all 
this time the wisdom and infallibility 
of the law and of judges, and of 
those by whom judges are made, 
was, as now, piously believed in by 
the routine-loving, purblind inhabi- 
tants of this "practical** and attor- 
ney-governed country. Coke, Firtl 
InstU, 144. In the true genius of our 
law, the judges,' being perhaps as a 
body the most unfit of all men who 
can read and write (not being cler- 
gymen) for such a purpose, usurped 
the functions of the legislature in 
inventing the rule, in mitigating and 
in taking it away. As Sir H. Nicolas 
says, "The law of Adulterine Bas- 
tards has thus undergone two impor- 
tant changes without the interventton 
of any act of the legislature." Pendrell 
V. Pendrell, Strange, 935. Buller*s 
NinPriu§,26S, Goodright and Saul, 
43 JUtp. 356; Morris V, Davis 5. 
Clarke and Finn, 134. 

To complete this specimen of our 
capacity for legislation, I add this 
passage fr6m Jenkins, Cent, c 10. 
pi. 18: "If the husband be in Ire- 
land for a year, and the wife in Eng* 
land during that time has issue, it is 
a bastard ; btU it seems otherwise nMo 
for Scotland, both being under one 
King.*' Could Rabelais go beyond 
this? 
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Ulpian says : If we suppose the husband to have 
been absent (for the sake of argument) during ten 
years, and at his return^ home to find a child of a 
year old in his house, I adopt the opinion of Julia- 
nus, that the child is not the husband's son. How- 
ever, Julianus says that he is not to b^ endured, 
who being in constant cohabitation with his wife 
refuses to acknowledge the son as his own. But 
it seems to be law, and in this opinion Scsavola 
concurs, if it can be proved that the husband, from 
supervening infirmity or any other cause, has not 
cohabited with his wife, or was in such a state of 
health as to make procreation impossible, that the 
child bom in his house, though with the knowledge 
of the neighbours^ is not his son. 

The child bom after ten months from the death 
of the husband does not inherits 

The " vulgo concepti " were they who c ould not 
name a father, or a lawful one'. 

With the deep knowledge* of human nature 
which distinguishes the rales it has laid down, the 
Soman law rejected the evidence of the married 
mother to prove her offspring illegitimate, as well 
because if she was actually cohabiting with her 
husband, such a matter was hardly within her know- 
ledge, as because the allegation of an act involving 



1 n. 7. 4. 6. Banbury Peerage case. lantur xa^ tV <rwopdif, Intt. i. to. 

NioolaB ad Batt, p. 280, and the very la. Plutarch^ Q^tu^,'R, 103. 

foolish protest in fovour of the daim- ^ n. is. 5 — 39. § i. 95. 3. j. 7. 

ant, 531, with a weak speech on the Cod. 4. 39. 14. Cod. 4. 7. 5. 4. 4. 30. 

same side by Lord Erskine. Cap. per tuas 10. extra de probationi- 

' n. 38. f 6. 3. § II. bos 3. 19. Bicher, UniverM Jwiapnt- 

' n. I. 5. 33 : qui et spnrii appel- denUa, VoL t, p. 95. 
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the turpitude of the person making it was not to 
be credited. Little weight was to be placed on an 
assertion ^^ab iratft."' According to the code the 
asseveration even upon oath of both parents was not 
enough to prove their offspring illegitiniate, unless 
corroborate by extrinsic evidence. 



DEATH. 

In questions when the actual period of death 
happened, the decision was regulated, in the absence 
of positive testimony, by the age of the person and 
the regular course of nature. If of two persons who 
had perished by the same catastrophe, it was neces- 
saiy to decide which was the survivor — ^in a ques- 
tion between parent and child — the parent was taken 
to have survived the child, below, and' to have died 
before the child, above, the age of puberty*. 

Age, soundness of mind and body, reputation, 
relationship, status dvilis, are elements in describing 
the persona vera. 

1. Age is divided by the time of puberty. 
The Koman law fixed twenty-five years as the age 
of majority. 

2. Health of mind and body. 



^ L, Journal, id5o. Vol. m. page 65. 
''There is not in tlie English law any 
preoumptioni from age, eez, or other 
ctronmstanoeB, as to the surviyorehip 
of one out of aeveral persons who are 
destroyed by the gams calamity.'* 
Wmg V, Angvave, House of Loids, 
JLD. \96o. 

> Oafljstrai. i. 5. § 1—3. de extra- 
ocdinsr. oognit. (50. 13). ''Existimatio 
est dignitatis UIebsb status legibus ac 



moribos comprobatnSy qni ex delicto 
nostra auctoiitate legnm aut minnitnr 
ant oonsumitnr." (§ 3.) "Minuiturez- 
istimatio, quoties manente libertate 
drca statum dignitatis poena pleeti- 
mur sionti qnum relegatur qnis vel 
qaum ordine movetor, rel qnom pro- 
hibetur honoribus publicis fnngi; vel 
quum plebeius fustibns cseditury vel 
in opus publicum datnr, rel quum in 
eam causam quis incidit, que edicto 
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3. Keputation. '^ Existimatio* est dignitatis 
ilkessB status." It consists in not being thought 
unworthy of those things which are usually given to 
persons in the class of which the citizen is a member. 

The Roman law held as infamous ^, 

'' Qui in scenam prodeunt lucri caus4/' 

" Lenocinium exercentes." 

'' Mulieres liberse corpore qusestum fitcientes.'' 

*^ In adulterio deprehensL'' 

Corrupt judges. 

Widows marrying '^ intra annum luctus/' and 
those who married them*. 

Tutors and curators who before their accounts 
have been examined many their wiurd, or many her 
to their son'. 

They who betroth themselves to two persons at 
the same time\ 

Persons of full age fraudulently receding from 
a sworn agreements 

Persons guilty of certain offences*, such as the 
crimen prsevaricationis, expilatsB hssreditatis, sepul- 
chri Yiolati-^f furtum, rapina, and injuria^adjudged 
by a formal sentence guilty of dolus in contracts 



perpetuo in&mis caasa enameratinr.*' 
(§3.) "CoDsnmitiir yero qnoties mftgna 
capitis minTitio inienrenit, id est^ 
quvm libertu adimitnr; yeluti qvmm 
aqua et igni interdicitar, qua in per- 
sona deportatomm venit, vel qnum 
plebeius in opus metalli vei in metal- 
lam d»tar." 

^ de his qui notaatnr infamii. H. 
3. 9. I. 4. de riia nnplianmi, 93. 43. 

§ 13. 

* Altered by the Canon Law. o. 4. 



4. z. de sec. nnptiis. Donellus^ 18. 6. 
18. IL 50. 13. 5. 1—3. 

* L. Pen. Cod. de interdict, matr.5.6. 
^ n. de his qui not. inf. i. 

' God. de transaetionibosy 9. 4. 41. 

• Dig. 48. 1. 7. ib. ««. 47. 15. 3. § I. 
ib. 13. I. ib. so. 1. de SteUion. Gigac. 
10. 96. Donellus, 18. 8. Noodt ad Pan" 
diet, de his qui not. inf. 

n. de his qui not. !n£ L. i. L. 4. § 5. 
L. 6. § 3. Cod. ex quib. cans. inf. inop. 
n. de puU. jud. L. 7. 

5— « 



68 



ROMAN PRIVATE LAW. 



[CH. 



bonsB fidei^ such as depositum, mondatum, tutela, 
sodetas, a person accused of an infamous o£fence 
who compromised the accusation for money. 

The '* Levis notes macula^" adhered to certain 
persons, as liberi histrionum, liberti, meretrices. 

As to acts which though disgraceful were not 
specified by the law as infamous, the Digest says, 

"licet verbis edicti non habeantur infames ita 
condemnati, re tamen ips& et opinione hominum non 
effiigiunt infami» notam^" 

Persons connected by family ties were divided 
into those connected by consanguinity and affinity^ 

The degrees of consanguinity according to the 
Soman Law will be found in the passage cited below^ 

Cognati* were divided into agnati ''per pa- 
trem cognati, ex eddem familid," and cognati, in a 
narrower sense relations by the female side, "per 
feminas." 

Agnati* sunt qui per virilis sexus personas cog- 
natione juncti sunt. 



^ Heineco. Opute, ditaerU, de levU 
notoB maeulA, G. Th. de inoif. Testa- 
mento, L. 9. and 3. Cod. de inoif. 
Test. 37. n. 13. 3. 44. 

' 13. I. 9. 37. 15. 3. "Gravatam 
potius q>inionem tuam qnam infamia 
afflictam ease manifestnm est.** 

n. 33. 5. 3. "Nee tamen res ez 
vulgi opinione Kstimanda sed ex £eu>- 
tis tnrpibus qus apud bonos et gratos 
TiroB ezistimationem onerant.'* Cod. 
ex quib. caoa. inf. cir. 13. 

* IL 38. 10. de gradibua et aff. IntL 
3. de grad. cogn. 3 — 6. 

"Am not I oonsangoineoost Am 
notlofberbloodt" TwVik Night, 



^ n. de grad. et aff. 10. 1 10. ib. 10. 
§ 9. "Quoties quBBritur qnanto gradn 
qiUBque persona eat ab eo indpiendmn 
est ciyus de cognatione quauimusy" 

«.T.X. 

' Cajao. Obs. 9=18. Aooording to 
the Canon Law the degrees of rela- 
tionship are measured by distance 
firom the common stock. Cap. alt. z. 
de coDsang. et affin. Boehmer, Prin-- 
dp. Juris Canon. § 389. Next of kin. 
Withy t>. Mangles, 10. CI. and Finn. 
346. 

^ "qnos agnatos Lex duodedm ta- 
bularmn appellat." U, de V. S. C. la 
§ 3. 195. § 3. 
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To this must be added a "ficta cognatio/' by 
adoption in the Koman law, and that which was 
invented by the Church as a means of extending its 
influence, arising from the spiritual relation of the 
sponsor and the god-child. 

Affinity was the connexion arising from naar- 
riage between one of the married persons and the 
blood relations of the others 

There are no degrees in affinity. 



STATUS. 

The Status of a Boman citizen consisted of three ' 
elements*. 

Libertas, civitas, and familia. 

All men fell under the category of liberi or 
servi^ 

The '* liberi" were divided into "ingenui" and 
"libertinL" Into a detailed account of the rights 
which grew out of this state of things, such as the 
^^jus patronatus," &c. it is happily not important 
to enter. 



1 n. de gracL at ad fin. 4. § 3. "Af- 
fines Buni viri et uzoris oognati... 
nomina sunt socer gener nunu no- 
yerca vitricufi priTignus privigna; viri 
frmter levis Yiri ooror, gloa didtur.** 
Cap. 6. X. de eo qui cons. ux. x. de 
oooBang. et aff. " Oranee consanguinei 
Tin Bunt legitimi affines uxoris, et om- 
nes oonsanguinei ozoriB sunt viri af- 
fines legitimL" 

* TouUieTi I. 133. "Status yox 
Bumitur late yel stricte ; late pro quft- 
viB differentia Becundum quam jus 



▼ariat; stricte pro his tribus, liber- 
tatisy civitatis et familis.'* Huber in 
Pan. I. 5. § I. 

' Intl, de libert. II. de statu ho- 
minum, 6. ib. 5. i. and 3. ib. a$, de 
reg. juris, 107. manumissio, H 40. 2. 
/iMt. qui et quib. causis manumitt. The 
right of manumission was restricted 
by the law iEUa Sentia, and the law 
Fusia Ganinia. Gaii Imt. i. 7. UI- 
piani FragmenUi^ i. 34 and 35. Paulli 
Becept, Sent. 4. 14. Imi, de leg. 
Fus. Can. toll 
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The civitas comprised the rights (public^), 

Caisus, militiad, suffiragiorum, honorum, privati 
connubii, patrisB potestatis^ testamenti fiu^onis, tute- 
hd, usueapionisi gentilitatis, dominii legitimi, tutelse. 
The Peregrini were without these civil rightsi, and 
had only those ''juris gentium/' 

Familia is used to describe all the agnatL '' Com- 
muni jure &miliam dicimus omnium agnatorum*.'' 
For though the &ther die, ^'tamen omnes qui sub 
unius potestate fuerunt, recte ejusdem familiffl ap- 
pellabuntur, qui ex e&dem domo et gente proditi 
sunt." 

The &milia consisted of things as well as per- 
sons'. The res comprised the ''sacra privata," and 
the slaves ; thus there is a chapter^ in the Digest 
headed " Si fiunilia furtum fecerif 

Hence arose the division of persons into those 
" sui et alieni juris \" 

Of these three elements of status, libertas might 
belong to a person who had neither civitas nor 
&milia ; civitas might belong to a person who had 
not familia, but not to a person without libertas — 
and familia could only belong to a person who had 
both civitas and familia. 

Actions* in which the status of a person was 



^ Sigonivui dejure cuiHquopop, Bo- eroisoundse. 
mani, i. c 9. ' n. i. 6. 4. The law of the capitis 

' n. Be Ver. Efig. 195. deminatio will be found, IL x. 16. 

* "Fami]ts9appelIatio...et in res et ib. 5. In^, qnibna modis pat. pot. 

in peraonas deducitur ;" go the Law of solTitur, 1. 11. 1. § 3. H. de reg. jorii^ 

the Twelve Tables mid: "agnatus 909. n. de interd. et releg. 4. 
proximus familiam habeto." II. 50. * /lul. 4. 6. 13. II. 40. 14. G. de 

16. 195. I. adaert. tolL 7. 17. i. 40. 14. L. 1.5. 

^ 11.7. 6. n. 10. a. Ut. familie 
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concerned were called Pfsejudiciales. They were 
affirmative^ in which a person asserted his own status^ 
or negative, in which he denied that of another. 
To this head belonged 

1. " Actio de libertate/' 

2. ''Actio de ingenuitate.'' 

3. '' Actio de liberis legitimis vel illegitimis." 
The actiones prsejudiciales^ were brought in the 

forum of the person whose status was impeached* 
The '' res judicata'' bound strangers to the suit*. 

No inquiiy could be made as to the status of 
a person who had been dead five years'. 

The Koman lawyers called any change in the 
libertas, dvitas, and &milia^ or the loss of any of 
them, " capitis diminutio." 

The word was first applied to the community 
which lost a citizen, or the family which lost a mem^ 
ber, — " capite minuebatur.'' 

Afterwards it was transferred to the individual 
concerned, taking '' caput " for the rights belonging 
to it ; so they said of a man who had lost or changed 
his rights of freedom, citizenship, or fiunily, that he 
was '' capite minutus.'' 

This diminutio capitis was of three kinds. 

Maxima, Media^ Minima. 

Maxima, when the person concerned lost the 
"libertas" and "civitas.'' 

Media, when he lost the " dvitas^" but remained 
a fireeman^ 

^ Cod. ubi can*, itftt agi debeat^ 3. ' U. 4a 15. Ne de itata defimcto- 

91. 34. Si libertas ingenmu esse di- mm poet qmnqaenmum qiueialor. 

dtur, 48. 14. « Code Nap, Ark 19. 11. 

* n. de etaitt bom. 35. 
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Minima, when he passed from one family into 
another to become the head of it, by emancipatio, 
or a member of it by arrogatio. 

Thus did the Boman citizen belong not only 
to the great society of free men, whereby he became 
entitled to the rights of the "jus gentium," nor to 
the narrower community of Romans, whereby he 
became entitled to the *'jus civile," but he stood 
also within the narrower precincts of the familia, 
that is in a certain relation not to his kindred gene- 
rally, but to the agnati*; nay even if alone, the 
"status familiae" was his — "emancipatus propriam 
familiam habet^" the basis' of substantial and pre- 
cious rights, by which the "status civitatis" was 
made complete. Hence it is a corollary, that the 
status familise apart from the " status civitatis " could 
never be lost, but exchanged, and that the Koman 
citizen, the moment he ceased to belong to the 
paternal, became the member of another &mily, 
whether of a stranger or his own. 

D'Aguesseau reproaches the Roman lawyers for 
not defining status : the fault is of course Tribonian's. 

To the differences between human beings estab- 
lished by nature, others have been added by the 
usages of nations or the will of the legislator. 

Such are those which exist between citizens and 
strangers, between magistrates and subjects, freemen 
and slaves ; capable that is, or incapable, of exercis- 

^ "Jure proprio familiam dicimuB quique deinceps vicem eorum sequim- 

plures penonas quae sunt sub unius tur ut puta nepotes, neptes et dein- 

potestateaatDatur& aut jure subjects, ceps.** IL 50. 16. 195. § 7. 

ut puta patremfamilias, matremfa- * Vangerow, i. 63. II. eod. 

milias, filiumfamiliaB, filiamfamilias, * e. g. inheritanoe. 
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ing public duties^ entering into engagements, succeed- 
ing to property, &c- 



PERSONS FICT-^*— UNIVERSITATES. 

XJniversitates, corporations, consist of a society 
of citizens united permanently for a public object. 
They exist by the sanction of the legislative au- 
thority. The Boman law recognised several purposes 
for which sometimes (under the name of collegia*) 
they might be established. '' Keligionis caus4 coire 
non prohibentur dum t4men per hoc non fiat Sena- 
tus consultum quo illicita collegia arcentur." The 
Homan law allowed no citizen to be a member of 
more than one collegium". The most important of 
these bodies were the "collegia Decurionum," the 
municipal authorities by whom the taxes were levied, 
and who were responsible for them through the 
Koman empire; offices which in its decline, not- 
withstanding a great variety of privileges and im- 
munities^, it became extremely difficult to fill. In 
these each member was responsible for his col- 



^ n. 3. 4. 7. § 3 = 48. 4. I. § I. 860. 

tit. ad municipalem do decurionibus, 
de albo scribendo, de muneribiiB et 
honor, de vac. et excus. munerum de 
administ. remm ad dv. pertinentium, 
de operibus publiciB. Cod. 10. 31 — 57. 

* n. 47. 21, I. § z. Cod. de epifl. 
etcler. i. 3. 15. "Neratius Priflcus 
tree facere existimat collegium.'' H. de 
V. 8. L. 85. 

' H. de colleg. i. § i: ''non licet 
ampUtiB qiiam unnm ooUeginm licitmn 
habere; et si quis in daobiu fiierit 
rescriptom est eligere enm oportere in 



quo magis ease vellt." 

^ An account of these terrible bur- 
dens is to be found in Roth de rt 
MwMcipali, the source of much of 
Mons. Guizot's worki and in Bitter's 
notes to the Theodosian Code. The 
severe punishments denounced against 
those who avoided them by flying to 
the barbarians, kc, sufficiently prove 
their oppressive character. At first 
admission to the curia was confined to 
freemen of a certain order. After* 
wards, as the necessities of the empire 
increased, the rule was relaxed, and 
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leagues. In other corporations, the individual was 
not responsible for the debts of the body, nor could 
he enforce the obligations due to it. ''Si quid 
universitati debetur singulis non debetur, nee quod 
debet universitas, singuli debent." No measure 
was binding unless made by a certain proportion^ 
(two thirds) of a collegium, nor could any member 
or officer be elected unless by a majority of at least 
two thirds. 

FISOUS. 

The Fiscus* was an artificial person possessing 
many peculiar rights described in the jura fisci, and 
comprising many functionariea It managed all the 
revenue, including forfeitures, bona vacantia, &c. of 
the sovereign. At first it was distinguished ''ab 
serario populi,'' but this nominal difference came to 
a speedy end. 

TIM OAUS^". 

These comprised churches, hospitals, schools, 
eleemo^rnary foundations ; the revenues set apart 
for which objects were administered by curators, and 



what had been a priyilege beoame a 
paniahment for male&otora. 

n. de docvr. 3. § 1. 6. § 1^5. Voet, 
ad hoc tit. 

n. de ooll. «t oorp. L. 4. *' Sodales 
rant qui fjnsdem ooUegii rant. Hia 
potwtatem hai lex pactionem qnam 
▼elint Bibi fSorre dmn ne quid ex pub- 
liiA l^ge oonumpont.*' Cod.dedeoiir. 
L. 55. L. 60. L. 63. 

^ n. do deoret ab oxd. fac L. a. 



L. 3. ''doabns peztibos adbiUtia." 
n. quod ci\jaiqiie oniv. nom. 3. 

' Cod. de annonia et trib. 10. x6; 
de bon. vaoent. 10. 10; de vectig. 4. 
61. 3. 6; de Publicui. 39. 4. 14. 
n. de jtm fiady 49. 14. 10. Cod. da 
privil^o fisd, 3. FiBcna aemper ha- 
bet joa pignoria. n. de jure fiad, 46. 

' Ood. de epiacopia et derida et 
orpbanotrophiifl et xenododuia^ x. 3. 
and 33. Nov. xm. 
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systematically plundered by bishops*, who thereby 
acquired enormous wealth. 



DOMICILR 

The domicile of a person is the spot on which 
that person has fixed his permanent residence, and 
which he has chosen as the abode' of his family and 
himself; to which when he has left it, he means 
in a short time to return ; from which during the 
continuance of his absence he is a guest, a traveller, 
an inmate, or a stranger; and on the ending of his 
absence from which he is at home'. 

A domicile may be voluntary^ or necessary. The 
choice of a voluntary domicile^ may be established 
by express declaration, accompanied with an act^ 
or inferred from circumstances and acts*. 



^ Tbem rerennes draw down Tarioiif 
peneontioiis on the church from the 
time of Dedns. See Saipi's admirable 
treatiBe. 

* BriflBonins de verb, tignff, Ka, 
Peewkia, Intt, «. i. 411. 3. x Dig, 
I. 8. de dlTirione remm. Dig, de 
V. S. 5. pr. 133. Heineocina da. B. 
3. tit. I. g§ I — 19. Intl, ejusdem 313 
— 331. 334, &c. 

> D*Ajgentr^ has truly remarked 
that the beautiful passage, Code 10, 
contains " de veteris cigusdam juris 
consulti ezoerptis libzis Yerba elegan- 
tiora.'* p. 35. C. B. 

^ D'Axgentr6 makes will the essential 
ingredient of domicile. He says no 
lapse of time will make a domicile 
without the animus; and that Sforsa 
the captive of Louis XII. never had 
a domicile in France; nor Zizim the 



brother of the Turkish Emperor who 
was poisoned by the Pope at Bome; 
nor Begulus at Carthage. He allows 
a "legale domidlium," as of a priest 
in his parish. 36, 

' Locre, 3. 338. 

"Ubi domioiHum habeat edstima. 
tione animi esse existimandum." H. 
50. I. 37. 3. 

Cod. 10, 39. 7. . TonUier, i. 319. 

''Gives origo inoolas domidlium 
facit." 

" Domidlium re et fiMsto transfertur 
non nudft contestatione." H. 50. 1. 30. 
37. § 3. n. 50. 16. 303. 

< Bobinson, AdmdrdUg Meporti, 
The President, p. 380. "Sola.vero 
domus possessio non valet ad domicilii 
constitutionem sine actuali habita* 
tione." D'Aigentr^, 1630. 
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A mere intention to remove without some overt 
act^ is not sufficient to constitute a change of domi- 
cile, being no more than a purpose residing in the 
breast of the party, and liable to change (something 
beyond a verbal declaration, some solid fact is neces- 
sary). 

The mere possession^ of a house or an estate does 
not constitute a domicile, neither has the resident 
a domicile in the place he inhabits for the prosecu- 
tion of his studies. 

That is a necessary domicile which is fixed or 
implied by law. The house of the husband' is the 
domicile of the wife — ^the house of the parent of the 
child forming part of his family*. The place in 
which he is obHged to dwell for the discharge of 
his duties is the domicile of the magistrate and public 
functionaiy^^ — that to which he is relegated of the 
relegatus\ 

A man may have more domiciles* than one. 
Generally speaking, every man may choose his 
domicile. 

A domicile is lost by death, or the establishment 
of another inconsistent with it. 



^ "Sola DomuB possessio qtue in 
alien& ciTitate comparatur domidlium 
non facit." H. 50. i. 17. § 13. 

s " Vidua molier amissi mariti do- 
midlium retinet." aa. § i. eod. 

' Stare, Btatus, ^tat, state. "Locus 
ubi quis obeundi muneris causA se 
sistit." Hotman. Comm. verb, jur, 
Tom. I. p. 930. Toullier, I. 135. 

* " De e& re constitutum est earn 
domum unicuique Dostrum existiroari 
debere ubi quisque sedee ettabulas ha- 
beret suarumque rerum coustitutionem 



fedsset." H. 50. 16. 103. 50. i. iir. 

• 50. 1. 17. 3. 50. 22. § 3. "Rele- 
gatus in eo loco in quem relegatus est 
necessarium domicilium habet." 

''Cum domicilium didmus dmpli- 
dter de eo intelligimus quod dbi quia- 
qne oonstituit." D'Argentr^, p. 35. 

n. 50. 16. 203. 50. I. 27. § I. 

• n. 50. T. 5. eod. 6. § «. "licet 
diffidle est." 

"Difficile est sine domicilio esse 
quemquam." H. 50. 27. § 3. 
"Bomacommunis Patriaest." 33eod, 
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If a person by his conduct lead any one dealing 
ivith him to suppose that he means to discharge 
the obligation in the place where it was contracted, 
he makes himself liable to the jurisdiction of the 
tribunals of that place. It would be hard, says 
Ulpian', that a man saUing to various places, or 
travelling through different countries^ should be 
obliged to defend himself in all of them. But if 
he establishes, I do not say a domicile, but a little 
shop or place of barter, and has transacted business 
there, there he shall defend himself. 

A person not in his domicile is said in the 
phraseology of the Roman law to be "absens*," a 
word employed sometimes in a strict, sometimes 
in a wider sense'. Various rules are esitablished to 
guard the interests of such persons. 

The analogy between the Furiosus (mente ab- 
sens) and the absens, is often employed in the 
Koman law^. 

If there was a sufficient indication of will, resi- 
dence of a single day was sufficient to establish a 
domicile. In the absence of such decisive proof, the 



^ n. 5. I. 19. § 2. ''dorusimnm 
estquotquot lods quia nayiganSy vel iter 
faciens, delatoa est, tot Iocib se de- 
fendere, at n quo oonstitit non dico 
jure domicilii sed tabernacnlam, offi- 
cinam oonducezm, ibique distraxit vel 
egit, defendere se eo loci debebit." 
Savigny, 8. i^i. 

• n. 50. 16. 173. eod. 199. 

* n. 50. 17. 124. § I. « Furiosus 
absentia looo est." 

"Pivtor aity 'dum ei qui abeat 
prina doxnum deuuntiari jubeaniy' 
abesse autem videtur qui in jure non 



est, quod et Pomponius probat...sed 
'domum denuntiari sic aocipere de- 
bemua, ut et si in alien& domo babi- 
tet ibi ei denuntietur.' " n. 39. 2, 5. 

§4. 

^ Cod. de Incolis, 1. CoiUume de 
Britagiie 449. "Et sera repute re- 
sidence propre lelieu oh. on est nourri, 
ou le lieu od Ton reside avec sa femmcy 
ou le lieu oil Ton a demeur^ par I'espace 
de dix ana continuellement prochaina, 
avant le d^ceds," — ^taken, aa D*Ar- 
gentr^ remarks, from the Code and th» 
Digest. 
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code held a presumption of it from a residence of ten 
years. 

Temporary and accidental absence involves no 
change of domicile. They who on account of health, 
business, study, war, dvil affairs, wander about 
the earth ''domicilium non mutant," so long as 
they intend to return to the spot from which they 
set out. Ulysses during the whole twelve years 
he intended to return to Ithaca was never without a 
domiciled 

The article of the custom of Bretagne, on which 
D*Argentr6, from whom writers on the law of domi- 
cile have so largely borrowed comments, is this : 

^'Tous domiciliaires et estagers peuvent dtre 
convenus par devant le juge de leur demeurance — et 
est leur juge competent pour raison des crimes et 
contrats et en toutes actions personnelles dont la 
connoissance appartient au dit juge, si le convenu 
et adjourn^ n est personne privilegi6e." The framers 
of our custom, says D*Argentr6, have done good 
service by including in a few rules the whole matter 
of a competent forum, the distinguishing marks of 
those who are to judge, and the limits of their 
authority scattered over the civil law, to preclude 
all doubt as to the person of the judge in litigated 
questions'. He goes on '^ in contractibus et delictis 
spectandus est domicilii judex et in personalibus 
actionibus quae ex his oriuntur/' D'Argentr6 says 



1 D*Argeiitr^ 1650. thoBewhomqiieBtionBof juriBprndence 

' Art. 9. D'Azgentz^, 94. How long may itiU be called 
will the rappoeed interert of a class "penitns toto divisofl orbe Bri* 

suffocate this reason for a code among tannoe'* t 
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expressly that by domicile he means that of the 
person when he is sued* ; and this is in strict con- 
formity with the law of the Pandects*. 



COLLISION OP LAWS*. 

The rules of law govern the legal relations of 
men to each other; but what is the limit of their 
supremacy 1 As Positive Law is from its very na- 
ture subject to alteration, and not applicable alike to 
mankind, but to particular commimities, and is liable 
to be changed in many of its qualities by the soil 
through which it flows, it is often necessary to define 
the precise limits of its authority. If different laws 
exist on the same matter, which is to prevail ? We 
have not now to deal with the law which must be 
the same at Bome and Athens, which is eternal 
and universal, but with that which is successive and 
local The law of the '' forum domicilii " may be 
different from that of the ''forum originis^," and 
that of the ''rei sitsd" from either. The Pandects 
tell us that a contract is to be interpreted according 
to the custom of the country in which it is made^ 
So in the sale of an estate, the guarantee against 
eviction was to be given according to the custom 

^ p. 47. Eo tempore qwoonYenitor. aatem origmia loeof in qno quii na/tuM 

* n. 3. I. 19. est sot DMci deboit lioet forte n ipeA 

* I refer the reader for infomuition alibi natue eeMty mater in peregrim^ 
both on this and the former head to tione parturiente.*' Voet ad Pond* 
the ezceUent work of a very learned 5. t, § 91. 

juriet and a Teiy iH-naed man, Mr * ''Id aeqnanrar quod in r^giono 



Bnzge. "HjBsalteoiy fto." qua actum eet fregnentatur,** H. ^a 

* SaTigny, SgMtem, VoL Tm. "Est 17. 34. 



80 ROMAN PRIVATE LAW. [CH. 

of the country "in quo negotium gestum est'.** 
The indelible character stamped by birth on the 
Koman citizen was shewn by the *' stipulatio/' 
" spondes spondee*/' &c. — a form in which none but 
a Koman citizen could contract — and by the dis- 
tinction between the " Cives^*" the ** Latini," and the 
"Peregrini." The first having the "connubium" and 
the "commercium;'' the second^ the "commercium''* 
without the *' connubium ;" and the third, neither. 
It is clear that these laws may pronoimce a different 
decision — ^nay, that they very seldom would pro- 
nounce the same one on questions affecting 

1. Status. 

2. Right to immoveable property. 

3. Right to moveable property. 

4. Marriage. 

5. Paternal authority. 

6. Guardianship. 

Hence the distinction of Statutes into Personal, 
Real and Mixed. 

Personal being those the principal object of 
which is the person and his condition. 

Real, the principal object of which is immoveable 
property. 

Mixed, which affect both; according to some 
writers, neither ; but the method and form of pro- 
ceedings by which persons and things were affected, 
according to others. 

^ n. 91. 1.6. rate of interest JI.22. * GaitiSy 3. 93. D'Argentr^ says 

I. 7. the " doznidliuin originiB nullo in ubu 

n. 2S. I. 21. § I. (will). fori eat n aliud ullum ett." p. 95. 

33. 7. 18. § 3. ' Voet. 2. 4. D'Aguesseau, 54. 

30. 50. 3. Plaidoyer, Vol. v. p. 281. 
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The general rules to be deduced on this subject 
are: — 

I. Where the question turns on the status of 
a person, or his competence to perform certain acts^ 
whether he is a minor or a major, the law of the 
domicile should prevail. 

e.g. A Spaniard' is not of age and cannot make 
a win till he is twenty-five. He makes a will at 
the age of twenty-two in England. The will is 
invalid, and disposes neither of his property, nor 
of the moveable property belonging to him in Eng- 
land. 

This opinion appears to me the sound one, and 
it is upheld by the great majority of writers. The 
Germans, whose learning is much more remarkable 
than their perception of legal analogy, dispute it, 
so does an American judge*, on a very narrow 
ground, to which in all probability our courts would 
assent — though the weight of authority and argu- 
ment is the other way. Nobody, as in the case put 
by the American judge, obliges the tradesman to 
sell his goods. To know the condition and rights 



^ " Menor se entiende el que no ba 
eumplido loe 15 imos aunque* le iSaLta 
may poco tiempo para ello." Sala^ 
I>eneho JRetd D'EtpaHa, Lib. i. tit. 8. 
p. 88. That it is the opinion of the 
Roman Law, appean n. 50. 16: " Ab- 
■umtio originis qus non est Teritatem 
natuisB non perimit>" k, r. X. and eod. 
$ I : " Fllins civitatem ex quA pater 
ejus naturalem originem ducit non 
domicilium sequitur ;" and at this hour 
the marriage of a Jew is governed by 
his own law. Lindo v. Belisario, i. 



Hagg. p. 131. 

' The marriage of a Frenchman in a 
foreign country, if it was in violation 
of the Code Civil, 144 — 164, would be 
invalid ; marriage there depends on a 
personal law not affected by change of 
domicile. 

Burge, VoL i. 131. 

Huber, 2. 543. 

Daliymple v. Daliymple. Ccmitt. 
Reps, Haggard. 

Savigny, Vol. vni. pp. 7, 168. 

Kent, Comment. Vol. u. 454, 458. 

6 
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of Caius with whom Titius contracts, is just as much 
the duty of Titius as it is that of Caius to know his\ 

*'Multo magis/' says Huber', '' statuendum est 
eos contra jus gentium fSsu^re videri qui dvibus 
alieni imperii, su& £skcilitate, jus patriis legibus con-* 
trarium, sdentes, volentes impertiuntur." 

D'Argentr6 lays it down that in the case of a 
''prodigal" interdicted from the management of his 
own affairs, the jurisdiction belongs to the judge of 
the domicile* 

The strong legal argument in fitvour of the last 
rule is that several persons, each having a different 
domicile, and a valid claim according to the law of 
that domicile, may assert a right to the same estate. 
In such a case, an appeal to the law of domicile 
would leave the question undecided — ^for which law 
must prevail ? The Jj&x. rei sitsa furnishes a simple 
and decisive solution. 

With regard to moveable property, it is con- 
sidered as following the owner, as it appears to me 
wisely, though Savigny^ thinks it should be put on 
the same footing as landed property, and follow 
the law *'rei sitae ." "Mobilia^" say the writers on this 
subject, "ossibus inhserent*,'* ''mobilia veluti cor- 
pora situm mutantia domicilii legibus indicantur.'' 

Of the three opinions that have been propounded, 

1 Pardessnfl, TraiU du Oonirat de a. D'Aigenird, 1631, where he ez- 

Change, No. 361. Dm Lettret de plains the pasBages that ■eem advene 

Change, i. 475. to this rule in the Pandects. 1699: 

' F^lizy VoL I. p. 185. "dubitari non debet quin jndids ant 

' Savi^y, 8. 173. domini domicilii in mobilibas deferen- 

So does the Bavarian Code. P. i. dis potissimmn omnium causa sit." 

c. 9. § T7. 1630. 

* I. F^ix, III. 
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ist. That all the property of a deceased person 
ought to follow the law of his domicile ; 

2ndly. That all the property of a deceased per- 
son ought to follow the law " rei sitae ;" 

Srdly. That the moveable property of a de- 
ceased person ought to follow the law of the domicile, 
and the immoveable that of the " rei sitsB ;" — the 
third is that generally sanctioned by the opinion 
of the greatest writers, and the practice of the most 
civiUzed communities. 

2. When a legal act is done, such as the prepa- 
ration of an instrument, the rules requisite to make 
such an act or instrument valid, in the region where 
it is performed or drawn up, must be observed^ 
The maxim usually employed to express this rule is 
*' locus regit actum^" And every one must be taken 
to have made the contract on the spot where he has 
bound himself to pay ; ^' contraxisse unusquisque in 
eo loco intelligitur in quo ut solveret se obligavit." 
n. de ob. et act. 21. ''Contractum autem non utique 
eo loco intelligitur quo negotium gestimi est^ sed quo 
solvenda est pecunia^" n. 42. 5. 3. 

^ "Oontraetna celebrati seeimdum MOnUm^eii Bechta: "als Beyspiel siir 

jus lod in qno oontiahmitrir ibiqne Erl&ntening kann die Handlungsfer- 

tarn in juxecpiam extra jtidiciumetiam tigkeit dienen die nach dem Beoht 

aU hoo modo celebrati non valerent> beurtheilt wild wekshes am Wohnsits 

■uBtinentnr, idqne non tantum de der Person gilt;" and 134 eod. he 

foimA aed etiam de materift contractuB lays down what I think the just rale, 

affinnandmn efft." Hnber,VoLn.559. that the law of the donuoile most 

" Qui in aliquo loco contrahit tan- prevail, 
quam subditos temporarius legibus lod ' H. 21. 1. 6: "si fundus Tenierit 

subjidtur." Grotius, 3. 11. § 9. ex oonsuetudine ejus legxonis in quA 

Hall and Campbell, JUp. Cowper. negotium gestum est pro evictiooe 

Dalrymple v. DabTmple, Haggard, caveri oportet." U. 50. 17. 34: "re- 

Con, JZqw. gionia mos.** Hertius de CoUinone 

Sayigny has put the very question, Legum. 
VoL vm. p. 7, ByMtem det hetOigen « See particularly 11. 5. 18. § 1. 

6—2 
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The acquisition of landed property is determined 
by the laws of the country in which the land is 

situated. 

For the rule "locus regit actum*" I have not 
been able to find any direct authority in the Pan- 
dects. There is an approach to it under the chapter 
" de operis novi nuntiationeV* requiring the " nun- 
tiatio" to be made on the spot. The doctrine 
however is involved in the law requiring the wife 
to exact her dower where the husband was domi- 
ciledy not where the instrument appointing it is 
drawn up. " Ubi maritus domicilium habuit, non ubi 
instrumentum dotale conscriptum est/' For the law 
adds, "that is not an instrument belonging to the 
dass of those that require consideration of the place 
where they are made'." 

The nearest approach however to the doctrine 
"locus regit actum" in the Eoman law is in the 
code de testamentis, 6. 23. 9. A will had been made 
without regard to the rule of Boman law requiring 
the witnesses to be in the presence of the testator, 
'* in conspectu testatoris/' 9 cit., " sub prsesenti^ ip- 
sius testatoris/' 30 eod. c, in answer to the demand 
of the heiress. The emperor says that the will is 
invalid unless by the special right of the country 
of the heiress, " si non spedali privilegio patriaB tuas 
juris observatio relaxata est." It does not however 
appear that the will was made in that country. 

The French Code in its original project contained 

^ F^lixy I. 150. ar. 97: " InBtrumentum prasumitur 

Th^mig, 9. 95. Zachana. B. No- fiJanm b! non apponatur locus.** He 
yell. II. 47. I. § I. dtes God. 10. 6g, § 5. 

« U. 39. I. 4. D*Azgentir^ p. 415, » n. 5. i. 65: Exceptio, &c. 
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this rule : ^* La forme des actes est regime par les lois 
dulieu dans lequel lis sont faits ou passes/' This was 
struck out, not because it was disputed, but because 
it was held so incontrovertible an axiom that the 
insertion of it would be superfluous. 

The necessity for the application of such a rule 
must often be imperious. Savigny puts the case of 
a Prussian subject dying and desirous to make a will 
in France. The Prussian law recognizes no wills as 
valid but those made with the aid of a court of jus- 
tice. The French law gives no power of the kind to 
its courts of justice. The result must be, that but 
for the application of such a principle the will would 
be invalid*. The reasons assignied by Kodenburg^. 
of whc«e work the prbeip.1 pS> of Lt of Bo>i 
lenois is a translation, and Yoet^ for this rule, are — 
First, the difiiculty for an individual possessed of 
property' in various countries to make a will accord- 
ing to the form prescribed in each of those countries. 
2ndly, the impossibility in y^hich the testator might 
be, of complying with the rule prescribed in his 
domicile or the place where his goods are situated. 
Srdly, the importance of upholding a solemn act, 
done in good faith. 4thly, the unavoidable ignorance 
of the majority of mankind in such matters. Voet 
says the same rule applies here that caused the 
Komans to ratify the testamentum militare^ Mr 
Burge, in his excellent Treatise' says, " With respect 

^ Code Louisiana, Art. lo. ^^™ locale disponit de soIeniDitate vd 

F^liz, 153. fonnft actna, Ugari etiam exteros ibi 

Stoiy, 474. actum ilium gerentes." Dumouliii, 

* " Est omnium Doctonim sen ten- ConsuU. 43. 

tia, ubicunque consuetude vel statu- ' Vol. i. p. 96. 
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to those laws which are called mixed laws, all deal- 
ings, contracts, wills, and other instruments^ which 
are made in the manner prescribed by the law of 
the place in which they are entered into and made, 
are in every other place deemed valid and effectuaL 
But neither personal, real nor mixed laws will be 
aUowed to operate on, or control the title to real 
or immoveable property, in opposition to a prohi- 
bitory law of a contrary tendency prevailing in the 
place in which that property is situated." 
The exceptions are, 

1. Where the person from whom the act eman- 
ates has left his country to elude a positive prohibi- 
tion of the law* ; for fraud cancels everything. 

2. Where there is a special prohibition to use 
other forms than those prescribed by the law of the 
domidle in the particulax case, e.g. the case of 
landed property in England. 

3. The case of Ambassadors. 

4. Where the form, prescribed by the law of 
the place in which the act is done contradicts the 
public law (the jus publicum) of the domicile. 

To judge, say the authors of the Ripertoire de 
Juriaprudence% whether a statute be real or per- 
sonal, we must not look to the remote effects of it ; 
otherwise as there is no personal statute which does 
not produce some effect on property, and no real 
statute that does not in some way affect persons, 
we must say that there is no statute which is not real 



^ See the case of Brook and Brook, Puissance PaterneUe, § 7. 4^5. Effet 
lately decided in the House of Lords. retroacdf, 3. S 3* Art* 5* no. 3. 
' Autorisation ACaritale, § 10, No. 2, 
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and personal at the same time What then is to 

be done? we must fix on the principal, direct and 
immediate object of the law, and leave the conse- 
quences aside. If. the principal, direct and imme- 
diate object of the statute is to govern the condition 
of the person, the statute is personal — ^its effect on 
property is a distant consequence of its personality ; 
if, on the contrary, the principal, direct and imme- 
diate object of the law is to regulate the condition 
of the property, the statute is real, the effect it has 
on persons is but the remote consequences of its 
reality'. 

RIGHT— PRIYILEGIUM. 

Bight is the power of a person to exercise his 
will in some visible way, and to call upon the com^ 
munity of which he is a member to assist him when 
impeded in its exercise : to eveiy right there must 
be a corresponding duty to act^ or to forbear on the 
part of others. 

Law is that expression of the will of a state by 
which particular actions are prohibited, commanded, 
permitted, and protected by public authority. 

The law may confer a right upon an individual 
which, according to its ordinary rules, would not 
exist, and which is inconsistent with its tenor. This 
is called a privilegium', in the strict sense, and it 

^ F^r, I. 48. mirandum tantom majores in poete- 

* "Priyilegiam specialiter civitati rum proTidiase: in privos homines leges 

datum.** n. 50. I. 17. § 5. A. OelL ferri noluenint: id est enim privile- 

NoeL AU, 10— 40. "Leges prada- gium: quo quid est injustiust quum 

lissinuB de 11 tabulis tralatsB duse: l^gis hso tis sit, ut sit sdtum in 

quarum altera priyilegia tol]it...ad- omnesf" Ac. Cic. <20J^. 3. 19, 
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is confined to the individual '^non egreditur perso- 
nam"." 

In a wider sense, the privilegium is "jus singu- 
lare* ;" which constitutes an exception (like the pur^ 
veyance of our Norman kings, or the " privilegium 
militum" among the Bomans) to the common law. 
This is defined ^' quod contra tenorem juris propter 
aliquam utilitatem auctoritate constituentium intro- 
ductum est'." 

Privilegia in the restricted, as well as in a wider 
sense, may be divided into affirmative and negative 
persons rei, and caussB^ 

RES— THINGS. 

Every visible object of law, not described by the 
word person, falls under the category of thing. In 
a .ore'lboitsd «eB^ ihe word "i^compriil any 
thing that catdd be inherited. The res that actually 
formed part of an individual's estate, were called 
bona — and the word pecunia was also constantly 
applied to denote them all : ^' Pecuniae nomine non 
solum numerata pecunia, sed omnes res etiam soli 



^ n. 15. I. I. § 2: "pUne ex his 
(constitotionee) qiuBdam Bunt pemona- 
les nee ad exemplum trahuntur.*' 

* So the laws by which magistrateB 
in England are protected against Spe- 
cial Pleading. * 

De Privilegiis, 5. 33. in 6 to 5, 7, 
Clem. 5. 7. n.43. 5. 13. and 17. 

' n. I. 3. 16: "Quod contra ratio- 
nem juris est non est prodooendum ad 
conseqnentias.*' 14 eod. "in his qiue 
contra rationem juris constituta sunt 
non possumus sequi regulam juris.'* 



n. 39. I. 1: "propria atque singula- 
ria jura (de militis testamento).'* 11. 
49- i4< 37> Savigny, Sys, i. 61 — 66. 
* n. 43. 10. I. § 43: "datur (jus 
aqu8B duoendae) interdum locis, inter- 
dum personis, interdum pnediis; 
quod pnediis datur extinctft personA 
non extinguitur, quod datur perso- 
nis cum personis amittitur.** II. 50. 
17. 196: "privilegia qusodam caussa 
sunt, quaedam personsa ; et ideo qun- 
dam ad hsBredem transmittuntur, qu» 
causflB sunt.*' 68 eod. 
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quam mobiles et tarn corpora quam jura continen- 
tur," in commercio — extra commercium, in patri- 
monio— extra patrimonium. 

Bes cUicujiis vel nuUiV'S — either common to all, 
or the property of individuals, of the state, or of 
public bodies. 

Res privatse. Whatever could belong to an 
individual. 

Property of the state. " PubUca sunt quae populi 
Romani sunt," flumina, hortus, ripse. 

Res univer8itatis\ Such were the theatres, 
public walks, pastures, &c. belonging to towns — 
collegia. CormnuneSy aer, aqua profluens, littora, in 
littore inventa. 

Res nullius*. Such as belonged to the first occu- 
pier. They are of two kinds. Such as never have 
belonged to any one, and such as have ceased to 
belong to a former owner. "Thesaurus est vetus 
qusedam depositio pecuniae cujus non extat memoria 
ut jam dominum non habeat, sic enim fit ejus qui 
invenerit quod non alterius sit ^" and 



^ Inst, § 6. de rer. div. "Univefsi- 
tatiB sunt non Bingulorum quae in dvi* 
tatibus sunt, theatra, stadia^ et si qcue 
alia sunt communia civitatum." 

* " Fens igitur bestin et voluores et 
pisces et omnia animalia qus man 
coelo et terrft nascantur, simul atque ab 
aliquo capta faeiint, jure gentium sta- 
tim illius esse incipiunt." Intt, de 
rer. diyis. § I3. H. de acq. ler. dom. 
I. I. de usu et hab. 7. 8. 29. § i. 

n. de usucap. 41. 3. 37. § i. 



n. de bon. poas. sec. tab. 37. 12. d» 
legist. 30. 96. § I. 

This doctrine, founded on reason 
and equity, is altogether irreconcilable 
with our game-laws, and the commen- 
taries upon them sometimes delivered 
by our judges. A judge is bound to 
uphold and administer the law as he 
finds it, however impolitic ; but he is 
not obliged, as so many think, to talk 
nonsense in its defence. 

' n. de acq. rer. dom. 31. § 2. 
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DIVINI JURIS. 

Bes BSLcrBd\ ut sades sacra. 

Res religiosad. Sepulchra. 

Kes sanctse' (yeluti muri et portae quodam modo 
divini juris sunt). 

Justinian allowed the property of the church to 
be sold to redeem captives, to assist the poor in 
time of &mine, or to discharge a pressing debt. 
The Canon law' forbad the alienation of such pro- 
perty, ''nisi ob necessitatem, caus4 cognit^ et cum 
decreto superioris.'* 

Again, res were divided into corporeal, and 
incorporeal. 

Incorporeal were creatures of the law, " quse in 
jure consistunt, sesicut hsereditas, ususfiructus, usus, 
et obligationes*," that is, servitudes. 

The term " res incorponJes*" was not only em- 
ployed to denote things actually incorporeal, e.g. 
rights, and the legal means of enforcing them — ^but 



^ n. de rer. dim. i. ju. "divini 
jnnii. 

Ind, de remm div. § 8. 

n. 45. 1. 83. § 5. 

God. de So. Eoo. i. 1. 31. 17. 43. 

NovelL ISO. 10. 7« 

Gic. pro Domo. 

"Parol locufl dioitur, qui neqoe 
saoer, neque sanctus est, neqae religio- 
BtiB, sed ab omnibus hnjoscemodi no- 
minibus VBcare videtur." n de r^ 
ligios. 3. § 4: "religiosum autem lo- 
cum unnsquisque suA voluntate facit 
dam mortuum infert in locum suum." 
n. de divis. rerum, 6. § 4. 

* "A sagminibus. Sagmina sunt 
berbeB quas legaii populi Romani ferre 



Solent. Ei;^vjrera." " Ut leges sanctas 
sunt." n. de divis. rer. 8.9. § 3. Gic. 
de n. DeoTvm, Lib. a. | 3. 

' Ut. la de rebus eoo. alien. 

^ Jntt, 1. I. I et a. 

* Iiu^, de rer. divis. § i. 

n. II. I. 3. § I : "mutui datio oon- 
sistit in his rebus quse pondere, numero^ 
mensurft constant ; quoniam eorum da- 
tione possumus in creditum ire, quia 
in genere suo funcUonem redpiunt per 
solutionem quam specie, nam in cseteris 
rebus ideo in creditum ire non possu* 
mus, quia aUud pro alio invito creditors 
solvi non potest.** 

G^jao. Obs. II. 37. 
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things tangible, of which only the class, or the value, 
or the quantity, was under consideration. It was also 
used to denote an universitas rerum, an artificial 
whole (though consisting of tangible parts), such 
as an inheritance, a flock of sheep, peculium, a 
library. These latter were called universitas fistcti*, 
because they were made a whole by the will of an 
individual. The inheritance was ** universitas juris," 
because it was always considered a whole by the 
law. 

Corporeal were moveable and immoveable. Some 
moveable things' had a peculiar signification^ in the 
language of the Boman law. 

e.g. Merx meant any article used in commerce. 

Tignum, any material used in a building. 

Vestis, any article used as a covering to the 
body. 

Kuta csdBSi^ (eruta e terrd. et csesa) things severed 
by any means fi-om the soil, or object of which they 
had formed a part, and not yet applied to any other 
purpose. 



* n. 5. 5. 50. 

n. de verb. S. 1 78. § i . L. 308. L. an. 
n. de usurp, et nsucap. 30. H. de petit, 
luered. 2i. H. 49. 7. 30. 10. ib. i. 
n. 6. I. 56. Ifut, de leg. : "Si grex 
legatus fuerit et postea ad unam ovem 
penrenerit quod superfuerit vindioari 
potest." 

* " Mercis appeUatio ad res mobiles 
tantum pertinet." U, de v. S. 66. 
ao7 ib. 

"Tigni appeUatione oontinetttr om- 



nis materia ex quo aadifidum constat, 
▼inenque necessaria." H. de tigno 
juDctOi I. § I. de ▼. S. 62, 

"Vestis appeUatione tarn virilis 
qoam muliebris et soenica, etiamsi tra- 
gica sit aut citharoBdica sit, significa- 
tur." n. de ▼. S. 4«7. 

' Gkdus, 1. ai. 

^ " Spectant huo emta e teirft arena 
arbores osssb," Ac. H. 18. 17. 18. 
ib. 33. 7. 13. § 93. ib. de t. S, 245. 
ib. de reg. juris, 14 a. 
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IMMOVEABLES— PR^DIA RUSTICA ET TJRBANA- 



Of immoveables, some are such in a real^ as 
lands, houses, kc, others in a legal sense. Such are 
things^ so annexed to what is immoveable as not to be 
severed from it without substantial injury. Things 
which are essential to the enjoyment of immoveable 
property, ^'ea quae perpetui usus causd. in ssdificiis 
sunt/' and things declared immoveable by the policy 
of the law. 

Jus was used in the sense of a power conferred 
by law — a right ; it might be enforced by action, by 
interdicta, sometimes by exceptiones: it was *'in 
rem*," and the action by which it was enforced was 
called vindicatio ; or in personam, when it was called 
condictio. 

Bes were also divided into fungibiles', ** qusB 
ipso usu consumuntur,'' and non fungibiles, " quae 
usu non consumuntur^," into principales and acces- 
sorise; into the various kinds of fructus naturales, 
such as the wool of sheep ; industriales and civiles. 



^ n. de act. erat. Lex 13. § ult. : 
"ea esse sadium solemus dioere quo 
quasi para sBdium vol propter sBdes 
habentur." ib. 17. 3. ib. 38. 2. ib. 
t8 : " dolia in borreis defossa." Ib. ib. 
B). 17. § 7 : " Liabeo generaliter scribit 
ea quae perpetui usus causft sunt in sadi- 
ficiis sunt edificii esse, quae vero ad 
pmsens non esse sadificii." 

■ n. de pactis, a. i. 57. § a. § 44. 5. 

I- 3. 7- 9- 5. 

4- 3- 4- §34=4- 3. ^.§^. 
Can. cap. 8, de eonoess. pnebend. 6. 
ib. cap. 40. 



' Ifut, a. 4. § 2, 

^ '* Quare hue non pertinent partes 
rei quas inte^rantes vocant» scilicet 
quod unam faciunt subetantiam, yeluti 
partes domus fundi." U. 48. i. 49. 

" Scapham non videri navis esse re* 
spondit nee quidquam conjunctum ha* 
here, nam scapham ipsam per se par- 
vam naviculam esse, omnia autem quae 
coxguncta navi essent, veluti gubema- 
cula, malus, antennae, velum, quasi 
membra navis esse." H. 21. 2. 44: 
" Fructus pendentes para fundi viden- 
tur." n. de rei vindic. 44. 
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such as rent, interest, income ; pendentes, perceptos, 
such as crops ; percipiendos\ exstantes et consumtos; 
and impens8B*, which were necessariae, utiles, volup- 
tuarise. 

(i) Necessarisa, '^qusB si factse non sint res 
aut peritura aut deterior fiitura sit/' " velut aggeres 
facere, flumen avertere^ sedificia Vetera fulcire, item- 
que reficere." 

(2 ) Utiles', that improved the property — " veluti 
pecora pradiis imponere, veluti balnea exstruere." 

(3) Voluptuariae *, that added to its beauty — 
'^qusa speciem duntaxat omant, non etiam fiructum 
augent, ut sunt viridaria', et aquae salientes/' &c. 

Onera rei, burdens, on the discharge of which 
its possession was conditional ; such as payment of 
a debt, of a legacy, surrender of a submission to an 
easement. Besides, res were divided into " res man- 
cipi," and '^nec mancipi,'' a distinction obliterated 
by Justinian ; and into dividuse and individuse. 

There are three classes of things*, says Pompo- 
nius, one comprising what the Greeks called livwfiivop, 
single objects, as a man, a stone, &c. ; a second con- 
sisting of things combined into one body, as a house, 
a ship, &c.; a third, of things actually different, but 
comprised under one appellation, as a flock, a legion, 
a people. 

^ n. 22. I : "cam re emptor froa- in res dot. fact. 4. § i. 

tor tequiesixnum est eum usuras pretii ^ n. de v. S. 79. § 1. 

pendere." U. 44. 4. 17. U. de usor. H. de impens. in res dot hd. 7. 

6. § I. • Gftius, a. 15 — 27. Ulpiani^re^. 

* n. de V. S. 19. n. 2$. I. I. § I. 19. § I. 

' n. der. S. 79. § I. n. de impens. * U. 41. 3. 30. 
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LEGAL TRANSACTIONS— NEGOTIA '. 

Legal transactions are manifestations of will 
directed to an effect that the law will establish. They 
may be uni-lateral, when they are the expression of a 
single will ; bi- or pluri-lateral, when the consent of 
two or more wills is necessary to their existence. 
Among the most important of the former may be 
ranked Testaments. The latter are called *' pactio/' 
" conventio." 

Again, negotia may be divided into negotia juris 
dvilis, juris gentium, actus legitimi. 

Stricti juris, and bonss fidei^ 

Onerosa', gratuita^ lucrativa^. 

Inter vivos, and mortis caus4. 

To constitute such a transaction there is required 
— the capacity of the parties to it, and sometimes of 
others; a leg^ purpose; a sufficient declaration of 
that purpose. 

This may be express or tacit^ in words, in writ- 
ing or by signs ; by direct or indirect^ expressions, 



^ n. 4. a. qnod metuB caiuft gestnm 
est. 

IL 4. 3. de dolo malo. 

n. 44. 4. de doll et mettw exceptione. 

n. de legat. 3. 3. 

* "Et solo nutn pleraque oonsis- 
tunt." n. deobLetaot. 52.§9. H. 46. 
9. 17: "nntn etiam reUnqoitur fidei 
commissum.** n. de obL et act. 38: 
" plaouit non minus valere quam scrip- 
tara quod vocibus linguA figuratis sig- 
nificaretnr." 

' n. II. 45. 8. 5: "non tantum 
▼erbis ratam haberi posseiy sed etiam 
acta." 

^ De reg. juris, 48. Ingt, de inu> 



tlL stipuL 3. lo. 10. Cod. 4. 38. 9. 
n. a8. I. ao. 4. Cod. 6. aa. 9. can. 7. 
a 15. qu. 1. 

* "Labeoaitysipatientevioinoopus 
fadam, ex quo ei aqua plnvia nooeat 
non teneri me aotione aqu8» pluvis 
aroeDds." H. 39. 3. 19. " Is qui ta- 
oet non ntique latetur, sed tamen ve- 
rum est eum non negare." n. 50. 17. 
142. Savigny, 3. § 130. 

• n. 31, 69. jur. 

33. II. §4: ''sufficiunt tibi 
vinese et fundus'* is equal to "con- 
tentus esto illft re." 

n. 23. la. 7. § I. ai. a. la. 

n. 14. 3. 4. § a. 19. 1, 13. II. 
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from which the intent may be collected \ The mere 
signification of the will is not sufficient in all cases, 
unless certain forms are observed : such as presence 
of witnesses'; registration^ &c. Sometimes the law 
supposed {issenf* 

The basis of these negotia of circumstances which 
impress a character on transactions^ that demand 
judicial interference is the will. This leads to the 
consideration of obstructions to its exercise ; such 
are violence^ (vis)/ intimidation (metus); fraud (dolus 
malus), and errour (error). 

The essence of all civil affairs is the declaration 
of will^ This is either really made, or, from motives 
of equity and policy, supposed by the legislator to 
be made. A real declaration may either be express, 
by word or writing, or implied^ from some act. 

It follows, that transactions performed by persons 
unable to give their consent are invalid. Minorify^ 



n. I. 7. 5: "yel oonsentiendo vei 
non oontradioendo." n. 94. 5. a. 

^ n. 46. 8. 5. 30. 1. 36. § 1. 146. 

12 and 16. 

"Recnaari hasreditM non tantom 
▼erbis sed etiam re potest et alio qno* 
via judicio ▼olontatiB.'* H. 39. 3. 95. 

"ffi paaros aim aliquem pro me fide- 
jabere yel aliaa intervenire mandati 
teneor.*' H. 17. i. 6. § a. 

n. 19. 3. 13. II : " tadtnmitate re- 
condnziaae in ipaoannoquo tacnerunt." 
n. 31. 3. 13. n. 36. I. 37. jnr. 

"Nemo dobitat recte ita haeredem 
nnncnpari poase 'hio mihi haerea eato' 
cum ait coram qui oetenditur." 38. 

5- 58. 
* Intl. de cont. vend. 3. 33. 4. 31. 



Cod. de fld. Insi, 4. 3i. 17. 

• n. 30. 3. 6. pr. 

^- 3- 3- 35- 30. 

^ "Negotium anpiaaim^ idem eat 
quod GrtBC^ vpay/ia aeu x/>%ui ant rea 
Orac^ et Latln^ deaideratur in omni 
neatrali adjectiyo.*' Sanotiua, L. 4. 
de EUipai Minerva. 

» n. 35. I. Savigny, 3. 116— 143. 
Amdt, p. 73. Leibnita;, Op. VoL lY. 

pp. 3» 9«— »58- 

* n. 45. I. too. 135. Inti. de ▼. 6. 

3. 15- 
Ind, 38. 3. 16. 

38. 7. 10. I. 

38. 5. 77. 

' n. 13. I. 37—39- 

> n. 46. 3. 9. 1, n. 13. 6. 18. 
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madness^ disease^ excessive intoxication^ violent pa&< 
sion, were grounds, on which acts that would have 
been binding on persons not so affected might be 
set aside. 

Ignorance* (which includes error) is either ignor- 
ance of fact, or ignorance of law. Ignorance of fact 
is either ignorance of what has been done by your- 
self, or by another person. Ignorance of what has 
been done by yourself, was, generally, no de- 
fence'; but allowance was made for weakness of 
memory'. 

Ignorance^ of what had been done by another 
was a good defence, unless the ignorance was so 
crass as to be inexcusable. 



FRAUD— DOLUS MALUS*. 



This either vitiate all proceedings tainted With 
its effects, or gave rise to an action^, unless it has 
been condoned after full knowledge. Labeo^ defined 



^ "Non Tidentvr quo errant con- 
sentire." U. de reg. Juris. 1 16. 

* n. i6. I. 7: "fideJQMor nuUun 
replicaiionem habebit, quia facti non 
potest ignorantiam pnetendere." U. 
42. § 10. 5. § I, sub fin. " quia aHe- 
ni iSacti ignorantia tolerabilis error 
«et." 

■ n. 12. 6. 22. 

^ "Sed £ftcti ignorantia ita demum 
cuique non nocet si non ei suxnma neg- 
tigentia olgiciatur ; quid enim si omnes 
in dvitate sciant quod ille solus igno- 
rat, et rect^ Labeo definit, scientiam 
neque curiosissiini neque negligentis- 
simi hominis accipiendam, verum ejus 
qui earn rem diligenter inquirendo no- 



tam habere possit." H. 13. i. 2. ib. 

' "Siye ab initio dolo nialo £BMstum 
est, Bive post pactum dolo malo aliquid 
fiMstum est, nooebit exceptio." n. de 
pactis, 7. II, 

• n. 19. I. 13. 4. 

5^ n. 4. 3- I- § «• ib. 44. 4. I. § 3. 
ib. 2. 14. 7. § 9: "Dolus malus fit 
calliditate et iallaciA, et ut ait Pedius, 
dolo malo pactum fit quoties dicum- 
scribendi alterius caus& aliud agitmy 
et aliud agi simulatur.** n. 4. 3. i. 
§ 3: "non fuit contentus Praetor do- 
lum dicere, sed adjecit malum, quoniam 
veteres dolum etiam bonum dicebant, 
et pro Bolertift hoc nomen accipiebant." 
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dolus malus to be '' omnem calliditatem, fallaciam, 
machinationem ad circumveniendum, faUendum, de- 
dpiendum alteram adhibitum." 

The dolus malus might either affect the substance 
or the incidents of a contract ; e. g. it might either 
induce a person to sell, who but for the fraud would 
not have sold at all*— in hoc ipso ut venderet cir- 
cumscriptus — or it might induce a person to buy at 
a higher price than he would otherwise have given, 
what he was however resolved to purchase '. 

Wherever a civil wrong had been sustained for 
which there was no specific remedy, an action lay 
"dedoloV 

Violence was *'majoris rei impetus qui repelli 
non potest^" *^ Nihil consensui tam contrarium est 
quam vis et metus*." 

Intimidation^^ such as was required to set aside 
an act, was more than could be caused by mere 
suspicion or persuasion^ or reverence for authority 
domestic or external ; ^'metus accipiendus non quiH- 
bet timor sed maioris malitatis." It must be such 
« the per«>o urgiBg it (age. sex and chameter con- 



L. i6. n. de min. 45. ann.: "Hoc 
Benau in pretio emtionis et venditioniB 
naturaliter lioet oontnhentibos se cir- 
oumyenire uaqoe ad dimidinm.'* 

^ n. de pacUs, 1. 1 3. 

* 19. I. 13. 4. 

' n. SteUionatuf, 3. S > '• "qnod in 
privatia jadidifl est de dolo actio boo 
in criminibus BtellionatuB penecutio, 
nbiconque igitnr titolus criminis defi- 
cit iUio stellionatum objidemuB." See 
the Law, ai. i. 14. S 9: "Si venditor 
nominatim exoeperit de aliquo morbo 



et de csetero sanam esse dizerit aut 
promiserit standum est eo quod con- 
yen]t...niBi sciens venditor morbnm 
consolto retiarit^ tunc enim dandum 
ease de dolo malo repjioatjonflm." 
^ n. 4. 9. I et 3. 

* n. de reg. jnria, 116. 

* n. quod metuB causA, 9. 6 eod. 
5 eod. e. g. " servitutis, fltapri, croda- 
tm, mortis, aut verbenimy caroeris, 
concuasionis bonorum yel majoris par- 
tis." 

' " Qois sit Justus metus ex affectu 
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Violence might be condoned, and there were cases 
in which intimidation was legitimate ; *^ veluti si a 
magistrata metus ordine juris injectus est\" "jure 
licito." It mattered not who was the author of the 
violence if the person against whom the action was 
brought was a gainer by it*. 

The natural ingredients of a contract (naturalia) 
were those annexed to its character by law, and 
therefore presumed to belong to it ; but these ingre- 
dients might usually be eliminated (where the policy 
of the state did not forbid such a proceeding) by the 
will of the contracting parties; but when the will 
was impotent^, as in the case of a testator binding 
himself not to change his testament, the original 
character of the contract prevailed*. 

The accidents of a contract were those circum- 
stances which did not affect its substance, and might 
be engrafted upon it at the pleasure of the persons 
making it. Such were (i) conditions, (2) time, (3) 
object (modus), (4) motive, (5) description. 

CONDITIONS*. 

The will requisite to give effect to a transaction 
may be absolute or conditional. The will which 
depended on the condition referring to a past or 

metuentiB inteUigi debet, ci^jixs rei dis- iUatum vel vim et ex hftc re eum qui 
qoisitio judicis est." oonyenitur, etsi crimine caret, lucrum 

* n. eod tit. 3. § I. Fox'b Speech tamen sensisae." 

on the Westminster Scrutiny. t Averanius, 4. c. n. n. 12 — «7. 

• n. quod metus causft, § 14: "In 4 jj^ ^a. 21. 

hftc actione non qussritur utrum is 6 jj. de contrah. temp. 36. 11. a8. 

qui convenitur an alius metum fecerit, ^, i5. 
vufficit enim hoc dioere, metum sibi 
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present event, was either void or absolute, according 
to the existence or non-existence of the event ; and 
although the person expressing the will was igno- 
rant of it, '^ nee placuit instar habere conditionis 
sermonem qui non ad futurum sed ad praesens: 
tempus refertur etsi contrahentes rei veritateux 
ignorent." 

^'Quum^ ad prsesens tempus conditio confertur 
stipulatio non suspenditur," '^quamvis contrahentes 
conditionem ignorent." 

The will subject to a future condition which 
must certainly happen, was absolute. 

A contract subject to an impossible condition 
"si digito cselum tetigeris'' was void: a bequest sub-, 
ject to such a condition was absolute. 

Immoial conditions, or conditions supposing an 
indecent or calamitous event, as that a freeman 
should become a slave, were impossible, *'nec enim 
fas est hujusmodi casus expectare'." 

A condition, implied by «« natoe of the tau.- 



* AveraniuB, c. M, Vol. I. p. 178, 
ad L. I. n. de leg. 9, reconcUes the 
apparent difference between Ulpian 
and ModestinuB, who says (nonnun- 
quam de cond. et dem.), "si MsbvIus 
Yolnerit Titio darem is an invalid 
bequest/' which is true, whereas 
Ulpian says, delegatis L. i. in princ. 
n. de legatts 1, that such a bequest is 
yaUd in substance but in a different 
phrase. 

* "Qnoties fundus in diem addicitnr 
utrum pura emtio est, sed sub oondi- 
tione resolvitur : an vero conditionalis 
sit magis emtio, qusBstionis est : et 
mihi videtur verius interesse quid ac- 
tum sit ; nam si quidem hoc actum est 



ut meliore allaUt coi^ditione disoedatur, 
erit pura emtio, qiue sub oonditione 
resolvitur : sin autemhoc actum est ut 
perficiatur emtio, nisi melior offeratur 
erit emtio conditionalis/' IT. 18. 2, 
2. §pr. 

' IT. 35. I. 99. 
n- 3- 68. 
35. I. 107. 

Sometimes they are called "condi- 
tionee juris," "multum interest con- 
ditio facti an juris est, nam hujusmodi 
conditiones, si navis ex Asia venerit, 
si Titius consul erit, impedient h»- 
redem circa adeundam luereditatem 
quamdiu ignoraret eas impletas esse. 
Quse vero ex jure venient in his nihil 

ilJ?— 2 
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action, '' qusB tadte inesse videntur/' as marriage in 
the case of a promised Dos^ did not make it con-* 
ditionaL 

Conditions maybe affirmative*, "si in Capitolium 
ascenderit/' or negative, '' si in Capitolium non as- 
cenderit/' 

They may be casual, depending on accident. 

Potestative, on what it is in the power of one 
of the contracting parties to accomplish; or mixed, 
depending partly on their will, and partly on the 
will of a third person. 

Suspensive, or resolutory*, as the existence of the 
transaction is to begin or to end with a fiiture event ; 
e.g. payment of money in a certain time, absence of 
a higher offer. 

Conditions inconfflstent with the essence of the 
transaction to whidi they were annexed', as '* I will 
pay you if I please,*' made the transaction void, 
^' nullius momenti faciet actum." 



ampUnfl ezigendum quam ut impletsB 
riot." n. 35. t. II. n. If. I. 43. 
la 

n. 35. I. 19. i: ^'HflBO scriptaray 
8i primus lueree erit damnas eeto date, 
pro ocmditioDe non acdpienda ; magis 
enim demonstravit testator quando 
legatnm debeatar qnam oonditioDem 
inaeruit, nisi forte hoc animo faerit tes- 
tator, nt faoeret conditionein.*' 

1 n. 35. I. 67. pr. 35. 78, § I. 

35- I. 7. 

98. 5. 4. 

a8. 7. aS. 

45. I. 7. 

99. 4. I. § 8. 

Code Nap. X169. 1171. 
« n. 18. a. a. 



18. 3. I. 

4'. 4« «. § 3« 
18. I. 3. 

» n. 44. 7. 8. 

50. 17. 77. Frag. Vat. 319. 

The Canon Law says: "si oondi- 
tiones contra subetantiam conjagii in- 
serantur, puta, si dicatalteri, contraho 
tecum si generationem prolisevites, vel 
donee inveniam aliam honore yd f aoul- 
tatibus digniorem, aut si pro qusestu 
adulterandam te tradas matrimonialis 
contractus caret effectu, licet aliie con- 
ditiones appositas in matrimonio si 
turpes aut impossibiles fuerint debeant 
pro non adjectis haberi propter ejus 
favorem." 

Cap. 7. 4. 5. 
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Until the event contemplated according to the 
rational interpretation of his will by the imposer 
of the condition happened, it was pending^ (pendet 
conditio) ; when it took place, the condition was at 
an end, *^ deficit conditio." 

Negative conditions ceased* when the. event on 
the non-happening of which the transaction depended 
became impossible. 

Sometimes the condition, though not literally 
fulfilled, was looked upon as accomplished : 

When it had been prevented by him whose in- 
terest it was to prevent it' : 

When the person whose co-operation was neces- 
sary towards it^ and for the sake of whom it had 
been established, refused his co-operation. 

Sometimes when events, over which the person 
charged with it had no control^ made its fulfilment 
impossible ; as the condition of a will being that he 
should emancipate Stichus^ if Stichus died after the 
testator's death. 

Modus', is the assigned object of a particular 

1 n. 50. 17. 113. * n. 48. 7. II. 13. 

so. I. 13. 5. 31. 34. s 4. 

44. 7. 4a: "iB oni sub condi- 36. 9. 5. 5. 

tione legatam est pendente oonditione 35. i — 14. 31. fS, 

non est creditor, sed tunc cnm extite- ' 11. 30. 54. a: "quia per te non 

lit conditio," &c. stetit quominus perveniat ad Uberta- 

n. 40. 9. 47. Sayigny, 3. 149. tem.*' 

* n. 18. 6. 8: "Quum semel oon- U. 9. 4. 33. § 2. 

ditio extitit perinde habetor ac si iUo 33. ao. pr. 

tempore quo stipulatio interposita est ^9* 5* 3* 3'* 

sine oonditione facta est." * 11. de condit. et dem. 35. i. 17. 

' "Jure dvili receptum est, quoties 4. eod. 8 : " nee enim parem dicemus 

per eum cujus interest oonditionem enm cui ita datum sit, ' si monumen- 

non impleri fiat quominus impleatur, tum fecerit,' et eum cui datum est, 

perinde haberi ac si impleta conditio ' ut monumentum faciat '.' 
esset." n. 50. 17. 161. 
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transaction; if a legacy be bequeathed to Titius, 
provided he erect enich a tomb, it is left '' sub modo." 

Causa, is the reason which induced any one to do 
a particular act, e.g. leave a particular legacy, "Fal- 
sam causam legato non obesse verius est quia ratio 
legandi legato non cohseret." 

Demonstration is the specification of a particular 
thing or person, inserted in a written instrument, in 
order to guard against mistake. If, therefore, the 
thing or person can be ascertained, without the spe- 
cification, an error in it is immaterial, as the purpose 
it is intended to answer is accomplished. Hence 
the maxim, '' Falsa demonstratio non nocet," '^ nam 
demonstratio plerumque vice nominis fungitur, nee 
interest falsa an vera sit, si certum sit quem testator 
demonstraverit^" But the transaction became in- 
valid if the false specification made the object or 
intention uncertain*, or proved the " causa negotii," 
the motive which had caused it, erroneous, in a parti- 
cular sense ; as if Caius, erroneously believing Titius 
his son, made him his heir'. 

He who bought fi'om a ward* was bound to shew 
tha^t the guardian assented to the contract ; but as 



^ n. de oond. et dem. 34. eod. 1 7. i : 
"Igitur et si ita seryiis legatuB sit: 
Stichum coquum Stichum sutorem do 
lego, lioet neqae coquus neque sutor 
sit, ad legatarium pertinebit> si de eo 
sensisfie testatorem oonveniat.*' 

* "Si quia legaverit ex illo dolio 
ainplioras deoem, etsi non decern sed 
paaciores inventi sunt non extinguitor 
legatum, sed hoc tantum modo aocipit 
quod invenitur." 11. 31. 8. § a. 

s Cod. de hierod. instit. L 4: "Si 
pater tuus eum quasi fiUum beredem 



instituit quem falsA opinione ductus 
Buum esse credebat, non instituturus 
si alienum nosset, isque postea subditus 
esse ostensus est, auferendam ei sue- 
cesaionem Divorum Severi et Anto- 
nini placitis oontinetur ;" and see II. de 
oond. et dem. 72. § i, which shews that 
a mistaken recital of a legacy never 
given did not aid the supposed legatee. 
* n. 6. 1. 13. n. de verb, oblig. 
30 : "Sciendum est generaliter si quia 
se scripserit fid^ussisse videri omnia 
solenniter actat" 
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a general rule, it was presumed that every condition 
made necessary by law to the validity of a contract 
had been observed. 



DOCTRINAL INTERPRETATION OF WRITTEN 

INSTRUMENTS. 

1. If the words are clear, but the intention of him 
who employed them doubtful, the words are to be 
followed : " Cum in verbis nulla ambiguitas est non 
debet admitti voluntatis qu8estio^" 

2 . If the words are equivocal, but the intention 
of him who used them clear, the intention, not the 
words, is to be followed. 

Where the words are unintelligible, the task of 
interpretation ends *. 

If any ingredient essential to the validity of an 
act was disputed, the person insisting on the act 
was bound to prove it as against a stranger, e.g. 
the purchaser from a ward was bound to prove the 
assent of the guardian to the purchase ^ 

If by the course of events, an act originally con- 
templated as legitimate and possible, became, during 
the interval preceding the promise and accomplish- 
ment, and without the fiaiult of the promisor, unlaw- 
ful or impossible, the obligation was extinguished*. 



^ n. 31. 25. § I. et eod. 68: "non 
aUtei: Bignificatione verbomm recedi 
oportet quam cum manifeetum est 
aliud sensisse testatorem." 

• IT. 3a. 69. I. 
- ' " Qui a pupillo emit probare de- 
bet tutore auctore lege non probibente 
se emiBse." IT. 6. 3. 13. § 1. For tbe 
exception see II. 45. i. 30: "Scien- 
dum est generaliter quod si quis scrip- 



serit se fidejussisse videri omnia solen- 
niter acta." 

^ But so mucb as remained possible 
or lawful was to be done nevertheless, 
e. g. if a flock had been left and all 
had perished but one sheep, the sheep 
was to be given, n. 30. i. n. The 
area was to be given if the house was 
burnt, n. de solut. 98. 
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This is the meaning of the rule which was long dis* 
puted^ and much qualified by the Boman jurists, 
'* ea qu» initio recte constituta sunt resolvuntur si 
inciderint in eum casum a quo incipere non potuis- 
sent*;*' but this does not hold universally, "non 
tamen in omnibus hoc verum est/' says Paulus'. 
Hence the apparently conflicting rule, ''non est 
novum ut quae semel utiliter constituta sunt durent, 
licet ille casus extiterit a quo initium capere non 
potuerunt." Thus, a man makes a will, and then 
loses his senses; — his will is valid. The same doctrine 
applies to marriage and other contracts. Again, by 
the Koman law a donation to a wife was invalid; 
but that to a concubine, or even a meretrix, was 
good '. If a man married his mistress, the gift made 
to her when she was his concubine continued to be 
valid. This law bears very much on the doctrine 
of prescription, ''nee enim committi, aut mutari, 
quod recte transactum est, superveniente delicto po- 
test." The rule "quod ab initio vitiosum est non 
potest tractu temporis convalescere,*' applies to con- 
tracts where the origin must always be considered*. 
It did not, however, apply to marriages, which though 
originally invalid, might if, when the impediment to 



1 n. de y. ob. 98. in fin. Of this 
there is a curious illustration in our 
history. Lord Bolingbroke after his 
attainder married a French lady. She 
had a large sum of money in the hands 
of an English banker : he laid hold of 
this pretext to keep it, alleging that 
he durst not pay the money to Lord 
Bolingbroke, and it was with great 
difficulty that the money was wrested 
from him. The whole argument is 



admirably stated in Ayeranius, Lib. 4. 
e. 12, Interpretationum Juris. 

* n. de yerb. oblig. § a. L. penult. 

* II.de donat.inter yir. et uz. 1. 1. «• 
eod. 38. n. de donat. 5. 11. de cond. 
ob temp, causam 4. "donationes in 
concubinam oollatas non posse reyo* 
can oonyenit, nee si matrimonium in- 
ter eosdem postea fuerit contractum, 
ad initum recidere." n. 39. 5. 31. 

* n. 45. I. 83. § 5. sacram, &c. 
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their yalidity was removed, the parties persevered in 
their intention, become valid \ 



DAMNUM*— HARM. 



Generally speaking, the word damnum meant 
any harm whatever. In a narrower sense it was held 
to mean any diminution of the loser^s patrimony: 
*' Damnum et damnatio ab ademptione et quasi de 
minutione patrimonii dicta sunt'." 

No redress was given to the author* of his 
own loss. Loss from an extrinsic cause was either 
casual, or the result of a lawful or of an unlawful 
act. 

Casual loss^ (casus fortuitus) was that arising 
from causes which no human strength or foresight 
could avert. Unless by special compact, no person 
was responsible for it. The danger of such accidents 
was termed " periculum*.' 
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' e. g. the governor of a proyince 
could not contract a valid marriage 
with a resident in it; but if he did 
contract such a marriage, and ceasing 
to be governor persevered in his en- 
gagement, the marriage became valid : 
"etsi contra mandata contractum est 
matrimonium in provindft, tamen post 
depositum officium si in eAdem volun- 
tate perseverat, justas nuptias effici." 

U. «3. 3- 65. 

s « Damnum pati videtnrqui com- 
modum amittit quod consequi pote- 
rat/' n. 43. 8. 1. II. "Si libero no- 
dtnm sit, ipsi perpetua erit actio ; sed 
si alius velit experiri annua erit lueo 
actio, nee enim hseredibus jure hieredi- 



tario oompetit quippe quod in oorpors 
libero damni datur ; jure hsreditario 
ad suocessores transire non debet, quasi 
non sit damnum pecuniarium, nam ez 
equo et bono oritur." U. 9. 3. 5. 5. 

' n. 31. 4. 3. 

« ** Quod quis ez culpA suft damnum 
patitur non intelligitur <^»"i"^im sen^ 
tire." n. de reg. 7. 203. 

' Vis major : vis divina : fatum : ez 
incendio, furto, rapinA, hoetllitate. 
n. locati 95. § 6: 33 in fine 59. 11. 
de minor. 1 1. 5. H. de damni infect. 
94. § 4. Prousteau. Meermann, Thes, 
Vol. in. 

' de peric. et oomm. rei vendite, 
I. 14. n. oommod. 5. § 14. eod. 10. 
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The Twelve. Tables mention dolus^ to this culpa 
was opposed ; culpa included casus. 

Dolus malus has been already mentioned. In 
every transaction, and under all circumstances, the 
person against whom it could be proved was 
responsible to the sufferer, nor could he be ex- 
onerated from his Uability by an express contract, 
^'illud nuM pactione effici potest ne dolus prsB- 
stetur'." 

DAMNUM ARISING FROM CULPA. 

Culpa is neglect of due care without the inten- 
tion of inflicting loss. It occurs when that has not 
been done which ought to have been done, and that 
has been done which ought not to have been done ; 
in strict legaP language it is opposed to "dolus." 

There are various degrees of culpa*, — ^lata, media', 
and levissima : " lata culpa est nimia negligentia non 
intelligere id quod omnes intelligunt*." 

The *' levis culpa*" is mentioned IT. 30. 47. § 5, 
'' Culpa autem qualiter sit videamus non solum ea 
quae dolo proxima est verum etiam quae levis est.'' 

§ I. n. de nautico foenore 4. U. * I am aware that the GfSrmanf 

naut. et caup.3. §1,4. 11. depoeiti i. have abused their Insure by raising 

§ 35. Meennann, Thes: VoL iv. 51. unprofitable subtleties on this division 

Schweppe, 3rd Ed. p. 464. IMtaisch^ ©f the culpa. It 14 a vain logomachy, 

JRechU^/eaehiehU, but I think the passages I have dted 

* n. 4. 14. 27. § 3. bear out the old view. Muhlenbruch, 

' "Magna negligentia culpa est, p. 343. 

magna culpa dolus." 11. dev. S. m6. » "Generaliter quotiescunque non 

' "Utrumque genus culps varie fit nomine pupilli quod quivis pater- 

appellatur, veluti negligentia, desidia, familias idoneus facit non videtur de- 

segnities, incuria, nimia securitas, fendi." 11. 26. 7. 11. And see the 

imperitia, inertia, infirmitas, impru- remarkable passage which might have 

dentia,simplicitas, rusticitas, ineptia.'' been quoted oyer and over again in 

n. ad L. aq. 8. et 30. § 3. our courts. U. 9. a. 30. § 3. 
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The levissima, n. 9. 2. 44, " In lege AquiliA et levis- 
sima culpa venit." 

The rules as to the responsibility for the " culpa " 
varied according to the nature of the contract \ 

1. Where the chief benefit fell to the share of 
one of the parties, he was responsible for every 
degree of " culpa V* the other for the '* culpa lata** 
only. 

2. Where the benefit was equals and in cases 
arising from the right of holding and enjoying the 
property of another, any degree of culpa made the 
person guilty of it (civilly of course) responsible*. 

3. From partners', and from a husband in the 
administration of his wife's dower, that degree of 
care only was required, which they were in the habit 
of applying to their own afiairs. 

4. A person who undertook the management 
of another person's affairs, although he derived no 
benefit from his employment, was responsible for 
any degree of culpa. But they who were forced to 
undertake such a task, such as the tutor, or curator^ 
were only bound to apply the same care which they 
employed in the administration of their own affairs. 



^ n. 13. 6. 5. § 3: "in contractibixs 
mterdam dolum lolaizi inierdam et 
culpam prsBstaxDUB dolum in deposito 
nam quia nulla utilitas ejua yeraatur 
apud quern deponitur, merito dolus 
veraatur solus, nisi forte et meroes— 
acoessit tunc enim...etiam culpa ex- 
hibetar...sed nbi utriusque utiUtas 
yertitur, ut in emto, ut in locato, ut 
in dote, ut in pignore, ut in societate, 
et dolus et culpa pnestatnr — commo- 
datum autem plemmque solam utili- 



tatem continet ^us cui oommodatur, 
et ideo yerior est. Quinti Mucii sen- 
tentia ezistimantis et culpam pnestan- 
dam et diligentiam." 

* n. 44. 7. 1. § 4: "ille qui mntu- 
am accepit...exactissimam diligentiam 
custodiends rei pnwtare oompellitur, 
nee Bufficit ei eandem diligentiam, ad- 
hibere quam suis rebus adhibet, si 
alius diligentior custodire potuerit.'* 

> Inst, 3. 25. 9. 
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The heirs of such persons were responsible to 
the extent of the property of the deceased, for the 
dolus^ and such degrees of culpa as would have 
made him liable. 

The burden of proving the culpa lay on the 
person alleging it^ But if the defendant^ admitting 
the loss of the thing for which he was responsibly 
declared that the destruction of it was not owing 
to any fault of his, it lay upon him to disprove his 
liability. 

Mora, or unlawfiil delay, is connected with the 
topic of dolus and culpa; it is the neglect to per- 
form a particular action within the time required 
by law. 

The creditor who refused to receive payment*, 
and the debtor who failed to make it, were ''in 
mor&/' If there was a valid reason, justa causa for 
the delay', the person who would otherwise have 
incurred the consequences of mora was exonerated 
from them. 

The ''mora" began sometimes from the mere 
operation of law, whence the well-known maxim 
*' dies interpellat pro homine^," sometimes from the 
particular act of the adverse^ party. It was, how- 



^ Cod. de pub. 13. Cod. de edendo 
4. Cod. d6 pign. act. 5. U. 19. 9. 9. 
§ 4. n. de probat. 19. 

* " Nisi forte per promiBmrem ste* 
terit quo minuB suo die solveret aut 
per creditorem quo minus acciperet, 
etenim neuter eorum fruBtratio sua 
prodesse debet.** II. mandati 37. " Si 
ea obtulerit creditori et ille sine justft 
cau8& ea aodpere recusayit." 11. 73. 



de Bolut. 

* " Non enim in morft est is a quo 
pecunias propter exceptionem peti non 
potest.*' "Sdendum non omne quod 
optimft ratione fiat, moras adnumeran- 
dum." n. de usur. ai. 

^ Donellus, Comment. 16. 0. s. § 1. 
Noodt, de fcenore et usuris. Lib. 3. 
c. 10. 

^ " Mora fieri intelligitur non ex re 



II.] 



DAMNUM ARISING FROM CULPA. 



109 



ever, rather a question of fact than law*. " Mora*" 
might be purged by the debtor's oflfer to pay " ante 
ritem contestatam^/' by the tacit indulgence of the 
creditor, by his express permission, by novation, by 
payment*. 

The consequences'^ of "mora" were, that the risk 
(periculum) of the thing in question fell upon the 
person guilty of it ; that the debtor became liable 
for profits and interest, that he 'was liable for the 
penalties of a stipulation ; on the other hand, the 
debtor, after giving due notice to the creditor, might 
obtain payment for the keep of a slave whom the 
creditor had refused to receive, and by abandoning or 



Bed ez personA, id est si interpeUatoB 
opportuno looo non solTerit." Voet, 
Comment, ad Pand. Lib. aa, tit. i. 
S 35* 

^ "B. PioB Tullio Balbo resoripidt 
ftn mora &cta intelligatur neque oon- 
Btitutione nllft neque Juris auctorum 
qiuBStione decidi posse cum sit magis 
faoti quam juris." H. de usuris 39. 

' "Stichi promissor poet moram, 
offerondo purgat moram certe enim 
doli mali exoeptio nooebit ei qui pecu- 
niam oblatam accipere noluit." H. de 
yerb. oblig. 73. § ult. 

' " Si insulam fieri stipulatus sum 
et transierit tempus quo potueris fa- 
cere quamdiu litem oonteetatus non 
sum posse te fadentem liberari placet, 
quodsi jam litem contestatus sim nihil 
tibi prodesse si aedifioes.'* U, eod. 84. 

^ " Si Stichum dari stipulatus fue- 
rim et cum in morit promissor esset, 
quo minus daret, rursus eundem stipu- 
latus fuero desinit periculum ad pro- 
missorem pertinere, quasi mor& purga- 
tft." n. denoY. 8. "Novatione factft 
non committitur stipulatio.'* i6. 15. 



' "Si mora per mulierem fit quo 
minus dotem redperet dolum malum 
duntaxat in eA re maritus pnastare 
debet." U. 14. 3. 9. "Dlud sden* 
dum est cum moram emtor adhibere 
ocepit jam non culpam sed dolum ma- 
lum tantum pnastandum a Yenditore.*' 
n. 18. 6. 17. "Si post diyortium res 
dotalee deteriores fitctss sint et vir in 
reddendo dote moram fecerit omni 
modo detrimentum ipse pnestabit." 
n. 34. 3. 95. § 1. "Stipulatus sum 
Damam aut Erotem senrum dari 
quum Damam dares ego quo minus 
aociperem in morft fui mortuus est 
Dama an putes me ez stipulatu actio- 
nem habere! Bespondit...non...nam 
...si per debitorem mora non esset quo 
minus id quod debebat solYeret^ con- 
tinue eum debito liberari." H. 45. i. 
105. "Si per emptorem steterit quo mi- 
nus ei mancipium traderetur pro ciba- 
riis per arbitrum indemnitatem posse 
8erYari...dixerunt." H. 19. i. 38. 

n. 4. 1. 14. § II. 

n. 45. I. 135: "si non multo post 
obtulisset/' &c. 
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depositing, or pouring away (as in the case of wine 
in casks) the article in his possession, exonerates him- 
self fix)m all responsibility. If both buyer and seller 
had been guilty of "moraV' he who had last been 
guilty of mora, things remaining as they were, if the 
other was willing to perform his part, incurred its 
responsibilities. ''Si per emtorem mora fuisset de- 
inde cum omnia in integro essent venditor moram 
adhibuerit . . . eequum est posteriorem moram vendi- 
tori nocere*." 

ID QUOD INTEREST— THE DIFFERENCE'. 

Whatever damage entitling you to a legal re- 
inedy you suffer from the unjust conduct of another 
man, whether it be because he has not done what he 
ought to have, or he has done what he ought not 
to have done, went under the name of ''ejus quod 
interest;" so we read, "Id quod interest non solum 
ex damno date constare sed ex lucre cessante^/' 

• 

LEGAL VALUE OF FACTS. 

Everything .rising ft»» huzoan wiU aad inten. 

lion fSdls under the head of facts; and in that sense 
they are opposed to accident. That which is done 
by a being destitute of reason, by a maniac, or ouq 

^ n. 19. I. 5T. Btitationem petere jure perfecto pos- 

* n. de peric. et 00mm. rei yend.17. Bomixs." n. ntam rem haberi, 1. 13. 
apud Meennann, TTtaaur, T. 3. " In tantum oompetit in quantam mea 

* Matth. Magnus de eo quod inter- interfnit, id est quantum mihi abest 
est, Lib. a. Donellus, Comment Lib. quantumque lacrari potui.'* II. ad 
a6. " Sensu generali quidquid amisi- Leg. Ag. II. de damn, infec. n. 4. § 7. 

' facto alterius injusto cojusque ren ^ Cod. 7. 47. 
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intoxicated^ is considered the e£Eect of accidents Mere 
thoughts and intentions followed by no act are held 
as nothing in law : for *' cogitationis poenam, nemo 
patitur V our intentions are so far important as they 
are revealed by an a<jt, to which they give significa- 
tion'. No law commands what is impossible*. The 
chief division of acts is into those which are and 
those which are not lawful. Under the head of 
unlawful are comprised not only acts done against 
law, or in fraud of law, but all that are contra 
bonos mores, and against the rights of others: no 
one can profit by an unlawful act, and every one is 
liable to compensate the injury he has inflicted upon 
another. 

Of those which are lawful, the physical act is 
the main ingredient, sometimes the legal character. 
Possession belongs to the first class ; and as this is 
of great importance in Soman law, I will now 
proceed to the consideration of it. 



1 "Impune puto admittendom quod 
per fiirorem alicajus aoddit quomodo 
si oasa aliquo sme facto penone id 
acddiBset." U. a6. 6i. H. 48. 16. 
I. §3: "incipit qusBrere qua mente 
ductus ad accusaticnem procesBerit," 
&c. '^Inconsultum calorem fajlnmnim 
vitio carere," eod. § 5. 

« IT. 48. 19. 18. 

' n. 50. 16. 54: "sane post rete- 
rum auctoritatem eo penrentum est ut 
nemo ope videatur fecisse nisi et con- 



silium nuJignnm habuerit, neo oonai- 
linm habuisse nooeat nisi et &ctum se- 
cutum fuerit." n. 50. 1 6. 1 x 8 : " ver- 
bum ftyoen omnem omnino fadendi 
causam amplectitnr." ' ' Kemo ez suo 
delicto meliorem conditionem suam 
facere potest." H. 50. 17. 134. § x. 

^ n. a8. 7. 16. eod. 20: "ddi^arof 
conditio pro non scriptA habenda est." 

n. 45. I. a6. § 61. 

47. 15- 5- 
47. a. II. § I. 
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CHAPTER IIL 

POSSESSION. 

The difficulty of defining possession arises from 
the simplicity of the notion : it is hard to use words 
which do not obscure an idea that is intelligible to 
eveiy one; and accordingly elaborate treatises have 
been written on the subject much to the benefit of 
their authors^ and veiy little to the improvement of 
jurisprudence. 

Eveiy one understands that when he enters his 
friend's house on a visit he is not taking possession 
of it^ Eveiy one understands when he leaves his 
town-house for his summer-house^ that he does not 
abandon the possession of the former. Every one 
understands that possession may be one thing, and 
the right to possession another. Eveiy one per- 
ceives that cases may be put in which the physical 
occupation of Caius is the possession of Titius', and 



1 n. 41. 4. DonellaB, 5, &o. Sa- 
▼igny, Itechi da BetibBet, IT. 43. i. 

TnH, 4. >3- ^- 43- J^> 43- Vt 43- «^* 
43. 31' " Qui jare familiaritatis amioi 
funduin ingreditur non videtur possi- 
dere, quia non eo animo ingressns eet 
utposaideat licet oorpore in fdndoBit." 
n. 41. «. z. As to the traditio " longa 
maDa" and "brevi maun,*' see H. 
heo tit. I. 31. and n. 41. i. 9. J 5. 

n. 6. 9. 9. § z. n. IS. 1. 9. § 9. n. 

31. 3. 63. n. 18. I. 94. "Non est 



enim oorpore et acta neoesse appre- 
hendere possessionem, sed etiam ocnlis 
et affectu et argomento esse eas res 
quad propter magnitudinem ponderis 
moveri non possnnt^ ut oolumnas, nam 
pro traditis eas haberi si in re pnasenti 
oonsenserint et vina tradita videri cnm 
claves cells yinari» emtori traditeo 
fuerint." Sav:gn}r, Becht detBetUzes, 
14—18. 

* '* Possessio per procoratorem igno- 
ranti queeritor." H. 41. a. 49. § 3. 
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that in a legal sense * (as in the case of peculium in 
the Soman law^ or of a distant inheritance which 
has fallen to him) Titius may possess property of the 
existence' of which he is unconscious^ and therefore 
that the maxun^ '^ adipiscimur corpore et animo 
neque per se animo, aut per se corpore/' though of 
general use is not of universal application. It is so 
&r true that the grasp of a maniac' does not make 
him possess the thing he holds^ and that the wish 
or intention of a miser does not give him possession 
of the property of his neighbour. 

There were under the Koman system* two rights 
peculiar to civil as distinguished from natural pos- 
session; one the right given to the possessor of 
claiming the protection of the interdicts to maintain 
or restore possession^: ''interdicta quae possessionis 
causam habent:" to obtain which nothing beyond 
the fact of possession and the animus possidendi 
were requisite*. 



"Alium poMeswrexn ministerio meo 
fftcio." "Procurator aliensB pomes- 
noni prseeiat mixusterium.*' H. 41. 9. 
x8. 

^ "QusBsitum est cur ex peculii 
Cftusft per aervum ignorantibus possee- 
no acquireretur — Dixi utilitatiB caus& 
— receptuxn.*' n. 41. a. 44. § 1. 

* See n. 41. 2, 15. 40: "quod ser* 
Yus vel procurator yel colonus teneat 
dominus videtur possidere, et ideo his 
dejectia ipse dejid de possessione vide- 
tur etiamsi ignoret eos dejectos per 
quos possidebat.** H. 43. x6. i. a). 
" Procurator, si quidem mandante do- 
mino rem emerit, protinus illl adquirit 
pos oes s i onem." 41. 2. 42. § 3. n. 

s " Furiosus et pupillus sine tutoria 
auctoritate non possiut incipere pos- 



sidere, quia affeotionem tenoDdi non 
habent, licet maxime corpora suo rem 
contingant ; aicuti si quia dormienti ali- 
quid in manu pooat." IT. 41. 3. i. § 3. 

Savigny, Recht des Betiizes Thimit, 
VoL ni. p. 44. Warkonig, 344. Vol. i. 

^ " Posaeasio plurimum facti habet.'* 
Papinian, 11. 46 — 19, and aee the law 
Peregre profecturua, 11. 41. 4. 44. 
"Poaaesaio non tantum corporis aed 
et juriB eat." H. de acq. et amitt. 
poaa. 49. § I. 

' n. 43. I. 3. § 2: "Omnia de poa- 
aeaaione controyeraia aut eo pertinet 
ut quod non poeaidemua nobis reatitua- 
tnr, aut ad hoc ut retinere nobia liceat 
quod poeaidemua.*' n. 43. 17. t. § 4. 

' "Separata eat cauaa po a a e a ai onia 
et uaucapionta ; nam vere dicitur quia 

8 



114 



ROMAN PRIVATE LAW. 



[CH. 



The other right* was that of usucapio, or ex- 
changing by lapse of time a precarious for a perma- 
nent title. For this another element was requisite*, 
i. e. " bona fides." 

For these purposes possession was distinct from 
property, and the possessor, however weak his title, 
was protected* against a wrong-doer: "Adversus 
extraneos vitiosa possessio prodesse solet'." 

The Soman lawyers were careful to keep the 
right of the possessor distinct from that of the right 
to the property. The English law has confounded 
both — ^absurdly. Before the question as to the pro- 
perty was decided, the Koman magistrate* settled 
the preliminary point on whom the burden of dis- 
proving the argument from possession was to be 
cast, and who was to enjoy the benefit of the pre- 
sumptions which it furnished. Ulpian gives the 
instance of a widow dispossessed forcibly of an estate 
given to her by her husband during the marriage. 
The gift was invalid, but the widow had a right to 



oaijne, lioet mal& fide, quemadmodum 
qui soiexiB alienam rem emit pro emp- 
tore poflsidet lioet usu non capiat.*' 
II. 41. 4. 1. § I. Inst, de usucap. 3. 
6: *' Jare civili .constitutom fuerat ut 
qui bonft fide ab eo qui dominua non 
erat, qunm orediderit enm dominum 
esse, rem emerit. . .is earn rem si mobilis 
erat anno ubique, si immobilis bien- 
nio tantum in Italico solo nsucapiat, 
ne remm dominia in incerto essent." 

^ "Sa bonne foi lui tient lieu de 
litre.'* Bomat. L. 3. § 3. 

> "Quod ait Prsetor in interdicto, 
nee vi, nee clam, nee precario alter ab 
altero poBsidetis, hoc eo pertinet ut si 
quis possidet yi aut dam ant precario, 



n quidem ah alio proaU ei posteasio, si 
yero ab adyersario suo, non debeat 
eum propter hoc quod ab eo possidet, 
yinoere — ^has enim possessiones non 
debere proficere, palam est." II. 43. 
17. I. §9. 

' n. 41. a. lex ult. : "nihil com- 
mune babet proprietas cum posses- 
sione." n. de poss. a. yel arm. ii. § 2 : 
"Proprietas et possessio misceri non 
debent.** lex ult. eod. Sayigny, EedU 
dea Bet, a — 4. 

^ Ordonnanoe 1667. tit. 38. art. 4 et 
4. The p^titoire could not be brought 
forward till the possessoire had been 
decided. 
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the interdict for restitution: "Si maritus uxori do- 
navit, eaque dejecta sit, potent interdicto uti^" 

The interdicts framed to establish* disputed pos- 
session were two : the one, the " uti possidetis," which 
applied to immoveable; the other, the "utrubi," 
which applied to moveable property. " If," says the 
Digest, " the litigants claiming property do not agree 
which ought to enjoy the advantage of possession, 
^possessoris commodoV it must be determined by the 
interdict." The interdict "uti possidetis" could not 
be brought after a year from the time when the right 
to bring it first occurred. 

The interdicts - recuperandaa possessionis" lay 
against him who had acquired possession, vi, clam, 
or precario. They were therefore three. The inter- 
dict de vi* lay where there had been violence, whe- 
ther by acts or atrocious threats. It applied to 
things moveable and immoveable. It must be 
brought within the year for the recovery of posses- 
sion, but might be brought afterwards for the profits. 

By it the person ejected was restored to his ori- 
ginal possession, and obtained damages for the injury 
he had sustained. 

The interdict "de clandestine, possessionem" lay 



^ n. de vi et vi armata, i. § lo. 

* n. 43. 17. uti possidetis. 11. 43. 
31. Utrubi Cod. 8. 6. Savigny, R. des 
^' 37* 39* ^&ius, 4- 150. Rates apud 
399=499. Meermann, 7. 495 = 539* 

' n. 43. 17. § a. 3 : "intra annum 
quo primum experiundi potestas fue- 
rit, agere permittam/' n. de a. v. arm. 
pot. I. n. de V. S. 156. 

^ "Unde tu ilium vi dejecisti aut 



familia tua dejecit de eo, qusdque ille 
time sibi habuit, tantummodo intra 
annum — post annum de eo, quod ad 
eum qui vi dejecit pervenerit — judi- 
cium dabo." n. de vi et vi annate, i. 
Cioero pro Cceein. 31, 32. 

Possession of minerals in the tenant 
though property in the lord. Keyse 
v. Power, 2 Ell. and B. 144. 

^ "Clam possidere eum didmus qui 

8—2 
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against him who had furtively obtained possession 
without the knowledge of his adversary. 

The third interdict, '' de precario/' lay against a 
holder at will who refiised to give up what he had 
been suffered to possess: ''Quod precario ab illo 
babes, aut dolo malo fecisti ut desineres habere, qua 
de re agitur illi restituas:" 11. de precario, 1. 2. It 
might be brought after the year. By it the holder 
was answerable for all the loss^ sustained by the 
proprietor in consequence of his refusal to deliver it 
to him. 

Such is the general outline of a branch of law 
which has much engrossed the attention of the Ger- 
man writers. Faulus states truly that it is the root 
of property : '' Dominium rerum ex naturaJi posses* 
fiione coepisse'." The forty-fourth law of the 41. i. 
chapter of the Digest illustrates the subject most 
scientifically^ So does the law declaring that if 
the creditor holding a pledge lets the pledge to the 
owner of it, the creditor is still the possessor: ''Cum 

et animus mihi retinendi sit et conducenti non sit 
animus possessionem apiscendi/' in which the ques- 
tion is made to turn altogether on what in the 



fartiye iDgressuB est posseaiionem ig- 
norante eo quern tibi oontroveniam 
faotumm suspicabatur et ne faoeret 
timebat.*' II. de a. v. a. poBs. 6. Ca- 
jaciuB, Obs. 9. 33. BriBsonius dt 
Form, 3. c. la. Niebohr, a. 370. 

^ ''Plane post iDterdictum editnm 
oportebit et dolum et culpam et om- 
nem caosam ▼enire, nam nbi nioram 
quis fedt precario omnem causam 
debebit constituere.*' 11. eod. 3. 5. 

Poflsessio — ^jas possessionis animut 



tibi habendi. 

Effects of poBsessio, by the Civil 
Law. X. Usucapio. a. Interdicta. 
Genera summa: civUii; possessio 
(simpHciter). Possessio natufrdia. 
Other divisions of possessio : 
bonsB=mal» fidei. 
Tens = quasi, 
ju8t8e=yitios8B, 
separate = joint, 
n. 41. «. r. I — 3. 

n. 13. 7- 37. 
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schools is called the subjective element, which should 
be compared with Fapinian's law as to the inefficacj 
of the right of Postliminium to restore an inter- 
rupted possession, because '' possessio plurimum facti 
habet\'' In the following remarks the reader will 
find the topic examined in more detail. 

Possession contrasted with property is a question 
of fact, as the latter is of law; but a fact which 
^^ plurimum ex jure mutuutur" is mainly qualified by 
law. 

It became necessaiy for the Bomans to lay down 
accurate rules concerning it on account of the '' usu- 
capio" given by the civil law, by which possession 
ripened into property, and of the interdicts granted 
by the Praetor for the protection of the mere pos* 
sessor. 

The mere corporeal detention of an object did 
not necessarily constitute possession. 

He was the possessor who held the thing '' cor- 
pore et animo,'' ^''X^ ^^airo^ovro^, in the words of 
Theophilus. The "fiir" and the "praedo'* might 
possess'. But as the ''animus" of the owner was 
wanting, neither the " usufinctuarius^" nor the " su- 
perficiarius*," nor the "conductor," nor the "com- 
modatarius'," nor the " depositarius^," nor the *' pro- 
curator*," nor the "qui ex edicto Prsatoris in pos- 

^ n. 4. 6. 19. admirable law, n, 50. 17. 134.: "ne- 

' The paesage which seenu to con- mo ex suo delicto meliorem cantam 

tradict this, H. 47. 3. i, only says suam fitoere potest." 

that the mala fidei posseeeor coold ' H. 13. 6. 8. 10. 37. 11. 

not bring the " fturti action" which gave * H. 4a. i. i«. 

the double Talae. This is perfectly ' 43. 16. i. § 94: "quod senrus 

consistent with what I haye stated, Tel colonus vel procurator tenet domi- 

and indeed is a corollary finom the nos videtur possidere/* &c 
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sessionem missus est/' could possess. But the inter- 
dict was granted, " singulari jure," to the " creditor 
pignoratitius*," the " emphyteuta*," to him "apud 
quern' res deposita est," if it was so agreed; to him 
** qui precario* rem rogavit," unless it was otherwise 
covenanted. 

Savigny, in his celebrated treatise, dividing pos- 
session into naturalis and civilis, draws this distinc- 
tion between them. 

Fossessio civiUs, he says, is the possessio which 
ripens by means of the usuc^pio into property. 

Possessio naturalis is followed by no such conse- 
quence. 

There are two kinds of the possessio naturalis: 
either it is such a possessio as elicits the interdicta 
in its defence, possessio per eminentiam ; or it is not, 
and then, according to the view I take, it is possessio 
in a more narrow and ordinary sense. 

The Possessor civilis is he who unites corporeal 
apprehension or detention with the animus domini. 

The Possessor naturaUs is he whose detention is 
a merely physical act, not qualified by any such 
legally recognized intention: e. g. if the thing be 
extra commercium, if he hold in another name as 
colonus, &c., in this case there is only the "res 
facti qu8D jure civiU infirmari non potest V The con- 
elusive passage against the view of Savigny is, 
^'Quod vulgo respondetur, causam possessionis ne- 



1 n. 4T. 4. 12, ^ n. 43. 26. 4. § I.' 

41- 3« i6« 43. 16. 6. § 2. 

« n. 2. 8, 15. § I. ■ n. 41. 2. I. § 4. Vangerow, Vol. 

' II. 16. 3. 17. I. I. p. 269. 
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minem sibi mutare posse, sic accipiendum, atut 
possessio non solum civilis sed etiam naturalis intel- 
ligatur; et propterea responsum est neque euin apud 
quern res deposita aut cui commodata est lucri figici- 
endi causd* pro hserede usucapere posse." 

The common doctrine that no one can alter the 
origin of his possession is to be understood as apply- 
ing not only to civil, but natural possession; and 
therefore it is laid down that neither the holder of 
a deposit, nor he to whom a thing has been lent, 
"lucri faciendi causa/' can have the right *' usu- 
capere pro hserede." The argument arising from 
this text is rendered irresistible by the passage cited 
below, which seems to me irreconcilable with the 
view of Savigny\ 

He is ejected, says Ulpian*, who possesses, whe- 
ther civiliter or naturaliter, and in either case may 
apply for the interdict " de vL" If the wife be ejected 
from an estate given to her by her husband^, she 
may (though the gift be invalid) obtain this inter- 
dict : not so the colonus. 

The wife, the natural possessor, holding in her 
own name, could, because there was no true pos- 
sessor in whose name it could be obtained, against 
a mere wrong-doer. 

The colonus, being neither natural nor civil pos- 



^ IL 41. 3. 33. § I, and see Gans* and he deliven poasenion of it in 

scholia on GaiuB, p. 265. confonnity with my direction^ he is 

* n. 43. 16. I. §9, 10. Vangerow, exonerated "quia licet iHa jure civili 

1. 173. poesidere non intelligatur certe tamen 

' n. 43. t6. I. § 10. So Panlns yendltor nihil habet quod tradat.** 

sayi, if I order the yendor of a thing U. 24. i. 26. 
I haye bought to give it to my wife. 
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sessor, could not^ because the landlord^ the true pos- 
sessor, was the person to obtain it 

This appears to me to illustrate my position. So 
a slave* could not have the ^'animus domini/' 
therefore not the civilis possessio, of his peculium; 
but he might have the naturalis possessio of it. 

It may be said, perhaps, to evade the difficulty, 
that when a legal representative takes possession of 
an object for Caius, without his knowledge, Caius 
must be supposed to have a general will to ratify 
the act. 

The "colonus," the " inquilinus," the "deposi- 
tarius,'* are ** in possessione," but they do not possess, 
for the ''animus sibi habendi" is wanting to them. 

The "possessio corpore*,*' says Fomponius, may 
be in one man, and the ''possessio animo" in another, 
at the same time. 

Thus, although possession and property were, as 
we should bear in mind, fondamentaJly different 
ideas in the Boman law, yet that law did not, as 
ours has done, leave the idea of possession loose and 
fluctuating, but imparted to it altogether, as far 
as it could, legal relation and character. " Posses- 
sio," says Papinian, " non tantum corporis sed juris 
est'." 

The slave — the captive — the person who had 
undergone the "maxima capitis diminutio," could 
not have the " animus domini ;" neither could the 
"infans," or the " furiosus," unless with the consent 



^ n. 45. I. 38. 7: "qnamyis civili dum est." 
jure servus non possideat tamen ad * 11. 43. 16. 15. § 4. 

natondem poBsessionem hoc referen- > 11. 41. 3. 49. § i. 
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of the tutor or curator*. The "pupillus** might, if it 
was for his benefit. 

The object of possession must be corporeal; it 
must be the whole, where the parts have no inde- 
pendent existence, as in the case of moveables, *^ in 
re mobili''../'nunquam enim pro diviso possideri 
potest^." 

Part of an estate might be taken into possession, 
in the name of the whole. Actual contact with the 
object was not necessary'; it might be symbolical; 
'^ vina tradita yideri quum claves cellsa vinarisd em- 
tori traditsB fuerint;" it was enough if the power of 
dealing with the object was given*; "manu longa 
tradita." Sometimes the will of the original owner, 
without any delivery, was sufficient to transfer pos- 
session of a thing actually in the custody of an- 
other*. 

The will to possess must have a definite object. 
Incerta pars nee tradi nee usucapi potest^" 
Incertam partem rei possidere nemo potest V 

More than one person could not at the same 
time possess the same things 



1 "Infans possidere recie poteet si te jubeam effioitnr ut et ta statim 

tutore auctore ooepit nam jadicium libereris et mea esse incipiat,'' &o. 

infantis suppletur auctoritate tutoris." H. 46. 3. 79. 

n. 41. «. 31. § «. • n. 41. 1. 9. § 5. 

* n. 6. T. 8, oyiervise in the case of 11. la. 1. 9. § 9. 
land. n. 50. 17. 76. 

n. 41. 4. 96. n. 41. 3. 34. 

41. 3. 13. • n. 41. «. a6. 

41. 3. 30. I. ' 4*» «• 3« § *• 

■ 41. 3. I. § 31. So "claves honor" " IL 4. i. 3. 3. 5. 

gave the "meroes" therein lying to H. 13. 6. 5. § 15. 

the buyer, n. 41. i. 9. 6. n. 43. 17. 3. 

* "Pecuniam quam mihi debes aut H. 43. 26, 15. § 4. 
aliam rem si in conspectu meo ponere 
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On the other hand, the mere naked fact of pos- 
session gave the possessor certain rights, '^justa 
enim an injusta possessio sit in hoc interdicto/' the 
uti possidetis, '* nihil refert— qualiscunque enim pos- 
sessor hoc ipso quod possessor est plus juris habet 
quam ille qui non^ possidet*." 

So the *' Praedo" stood in the light of a pos- 
sessor; ^'qui interrogatus possideat responsurus sit 
quia possideo; nee uUam causam possessionis pos- 
sit dicere*/' Whether the possession was just or 
unjust turned upon the ''causa.'' Of unjust po&* 
session there were three causes : clam — vi — ^precario. 
The possessio which became property through the 
usucapio, required a ''Justus titulus/' a "bona fides" 
in the possessor, and a thing capable of " usucapio/' 
This "possessio ad usucapionem" was called "civilis 
possessio," and opposed to the "naturalis possessio^" 
There might be several "causae*" of possession. 
But the possessor could not change the causa; 
"nemo sibi ipse causam possessionis mutare potest^" 

The result of what we have been considering 
leads us to the conclusion that the differences be- 



1 n. 43. 17. «. 
41. 3. 36. 

> But tbe malffi fidei possessor 
could not bring the "fnrti actio," 
nvhicb gave the double value of tbe 
thing, n. 47. 2. i: "sednemo de 
improbitate suft oonsequitur actio- 
nem/' which taken with 50. 17. 134. 
§ I, is, I think, in this way reconcile- 
able with the other passages I hftve 
cited. 

' n. 5. 3. II. I. 

12, 13. 

* n. 43. 16. I. § 9 ; "Dejicilur is 



qui possidet sive ciTiliter sive natu- 
raliter possidet." 

n. 10. 4. 3. 15: "Sciendum est 
adversus possessorem hAc actione (ad 
exhibendum) agendum, non solum 
eum qui civiliter sM et eum qui 
naturaliter incumbat possessioni." 

' "Nee enim sicut dominiinn non 
potest nisi ez unft causA contingere 
ita et possidere ex unft duntazat caus& 
possumus." n. 41. 3. 3. 4. 

' n. 41. 1. 3. § 19: for the expla- 
nation of the rule, see n. 41. 3. 33. 
§1. 
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tween "dominium" and "possessio" are, first, that 
possession, though in its effects a consequence or 
question of law, is considered in itself a question 
altogether of fact. Secondly, the mere will of the 
owner did not in all cases displace the " dominium,'' 
e. g. if the person to whom a gift was made was 
unable or unwilling to accept it. 

In the mean time, if the reader will refer to the 
remarkable law of the Pandects, 6. i. 9, he will see 
how careful the Boman jurists were to guard against 
all these subtleties (which would have been so eagerly 
^aid hold of and encouraged in our courts, as a means 
for exasperating chicane and protecting violence) from 
interfering with substantial justice. Ulpian says, 
" It shall be the duty of the judge in this action," 
the rei vindicatio, *' to ascertain the fiict, an reus pos- 
sideat," then he enumerates several instances in which 
it might be said that the person having the physical 
power to give up or retain the thing, did not techni- 
cally possess it. " But I," said Ulpian, " am of opi- 
nion that the thing may be effectually claimed from 
all who hold it, and in the power of whom it is to 
give it up," «ab omnibus qui tenent et habent resti- 
tuendi facultatem peti posse," — admirable words, 
which sweep away all the cobwebs onder which 
chicane conceals its desire of trifling with truth and 
light*. 



^ So the " ad exhib." n. lo. 4. 3. meDt. "The tnxBt estate shaO not," 

§15. 8ud Lord Mansfield, "beset up in an 

Contrast this with the pettifogging ejectment to defeat the title of the 

which at once restored all the quib- cestui que trust in a clear case." Doe 

bles about the legal estate that had v. Pott. Douglas, 700. That it should 

ruined so many families in eject- have been necessary to lay down such 
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On the contrary, possession resting on &ct ceases 
where the will is withdrawn. Thus Paulus tells us 
that the husband ceases to be the possessor of any 
thing he has given to his wife, though such gifts 
were by the Eoman law void, "quoniam res facti 
jure civili infirmari non potest */' 

It follows that "dominium" might be acquired 
without possession, for if an inheritance was accepted 
by the heir, all the hereditary rights accrued to him, 
but not possession: "Possessio tamen nisi natu- 
raliter comprehensa ad nos non pertinet*." An ex- 
ception was made in favour of the "usucapio,** 
which the heir was allowed to take up and to com- 
plete, " quia possession defuncti quasi juncta descen- 
dit ad hsBredem et plerumque nondum haereditate 
adits, completur." 

Possession is natural or civil; natural, the phy- 
sical detention of an object without the right or 
animus of the owner ; civil, the detention sometimes 
not physical of a thing ex just4 caus&, and with the 
"animus domini*." 



A mle in the Utter half of the i8th 
century in England shewf the sad 
condition of our jariapradence. Still 
more characteriBtic of onr narrowness 
is it that immediately after Lord 
Mansfield's death it became law 
again, that the trust estate should 
be set up for "that sole purpose." 
Our folly in matters of jurisprudence 
is almoet incredible ; I do not mean 
the folly of the "soorticanti," but of 
the larger half into which the species 
is diyidedy the " scorticatL" 

^ n. 41. 4. I. § 4. 

' n. 41. a. 13. 



» n. 1. 9. 

n. 4. I. 3. 3. 3. 3, *' naturalis pos- 
sessio." 

n. 43. 18. § 9, 10: "Dejidtur is 
qui poesidet sive dviliter are natu- 
raliter." 

* n. 4T. ^. 10. I. In the eye of 
the law the "animus domini" does 
not exist, whateyer may be the pur- 
pose of the holder ; e.g. if the thing 
be " extra commerdum/' a deposit. 
Vangerow, Vol; i. p. 2J0. 

n. 43. 16. I. 9. § 10. 
94. I. 26. 

"Saltus hybemoB SBstivoeque ani- 
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The character of the will is described by Theo- 

philus as '^^X^ oeavol^oirro^ oia^opa tou Kpar^iv koi tou 
veixeaOai ai/ri;, on Kpareiv eari (puaiKWi Karej^jBiu, pefieaOai 
Sc TO ^«/X? ^€^'ro^oi^o9 jcarej^eiif*. 

PEESCRIPTION*. 

The chief advantage which the Boman law 
gave to the "bonA fide" possessor was the power of 
acquiring a title by prescription . 

Prescription is the right which after undisputed 
possession of a thing for a time fixed by law, makes 
the thing so possessed our own. " Adjectio dominii," 
says Modestinus, " per continuationem possessionis|y 
temporis lege defiaiti." n. de usucap. 3 • 

The true basis of prescription is the perishable 
nature of man and all that belongs to him. It is 
necessary for the security of such a being that there 
should be a period when continued enjoyment should 
be the proof of right, and when the death of wit- 
nesses or the loss of documents should not impair 
his title to his estate, or deprive him of the means 
to resist an antiquated demand. *'Usucapio fundi," 
says Cicero, "finis solicitudinis ac periculi litium.'* 
"It exists," says Gains, § 44, "ne rerum dominia 
divitiis in incerto essent." " Usucapio rerum," says 
Neratius, ^* constituta est ut aliquis litium finiff esset." 



mo poesidemus quamyifl certis tempS- 
ribus eo8 relinquamuB." U. 41. 3. 3. 
II. Ad 29. Jast. § 4. 3. 3. § 49. Bo- 
$Sik. 50. 3.61. 

^ "Aliud est poasidere, aliud in 
posseesione ene ; denique rei servandn 
oauflA, legatorum, darani iDfecti, non 
poiaident 8ed eont in posscflsione cufl- 
todis cauai.** 



KOTCxh' "^a^^ ^ Todt ¥&fiovt icri ylnrxjh 
8«av6^terrof KarvxA* Syn, BcuiUe, edit, 
secund. p. 431. d^apud Vangerow, 
p. 370. 

* "Hnmanogeneri patrona prescrip- 
tio.** GaastodoniB. ''Vetnatas qua sem- 
per pro lege babetar yariorum minuen- 
danxm sdHcet Utinm caosA.** n. 39. 3. 3 . 
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Arbitrary in its term, it is fixed in its principle, for 
it rests upon the same basis with society itself; that 
compromise between occasional wrong and general 
right which is inseparable &om the condition of a 
finite being. Therefore we may dismiss altogether 
the trivial topics in support of it which were urged 
in the decUne of Eoman jurisprudences and which 
attorney-made judges, strangers to that and every 
other branch of knowledge, have with wonted per* 
Terseness picked up at second hand, and repeated to 
Bhew ftdr learning, such .. "vigiUntibu, non dor- 
mientibus," &c., and place this most beneficent doc- 
trine on its real foundation. It may be worth our 
while to consider for a few moments its history 
among the Eoman people. 

Under the old Boman law* there were only 
certain things called " mancipi," which were capable 
of usucapio. Of these, moveables acquired the right 
in one year, and immoveables in two. This was 
the Law of the Twelve Tables. 

The Prsetor's edict extended this principle under 
the name of " longi temporis praescriptio " to incor- 
poreal rights, and **res nee mancipi." The term 
which guarded the ''bon^ fide" possessor was ten 
years '* inter prsesentes," and twenty years "inter 
absentes." After the lapse of that period he ob- 
tained a valid exceptio against any one who claimed 
the property. 

If the possessor, after the prescribed time had 

^ Which 18 in the original Cod. 40. thy of Triboaian and Baron Dunce. 
7. 1: "ui fit aliqua inter desides et ' ''Usiu anthoritas fundi bienni- 

vigilantes differentia;'* a reason wor- um^cseteramznunumannuuBasusest.** 
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elapsed, lost the property, an "actio utilis" was 
given to him for its recovery. *' Justus Titulus'' 
and "bona fides" were required to give the pos- 
sessor the benefit of this principle. 

This doctrine was partially changed under Con- 
stantino, but in the year 424, under Theodosius II., 
a law was enacted \ which, with slight modifications, 
was embodied in the Code. The Code extended the 
same rule of prescription to all paits of the empire, 
and added a law that henceforth a thirty years' 
prescription should be sufficient in all cases, with 
the exception of the action "finium regundorum," 
a limitation that was afterwards abolished. By an- 
other law of Justinian, the thirty years' prescription 
was reiterated, in spite of "verbosa quorundam 
interpretatio," as the law for all suits but the " hy- 
pothecaria actio," against which forty years were 
requisite*. The law of Justinian made three years' 
possession a good title, " firmum jus," to moveables. 

It appears &om this historical summary that all 
suits were at first imprescriptible. That the prin- 
ciple of prescription having been applied to some, 
was gradually extended to all. Hence the phrase, 
"perpetua actio," which at first meant an impre- 
scriptible action ^ came to signify an action that 
might be brought within thirty years. 

In order to found a title on prescription, the 

^ Savigny, System^ Vol. v. p. 378. Cod. 7. 40. i. § i. The Lawgiver 

Cod. Theod. L ii. de act. certo compUuns that the law had been re- 

tempore, fin. 4. 14. vived in many cases, "iteratis &buli8 

God. de prseecript. 30. 7. 39. 3. seepe recreata." 

' BiuiUhak, 10. 4. adroxcvi/rd did L. Un.C.denBUoap.transformandft. 

Tfnerlas, Meennann, Theg, 5 = 65. > Inst, de perpetuis, 4. § is. 

DonelluB, 5. 4. InttU. h. t. 
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possession ought to be a possession '^ animo domini/' 
bond, fide, continued, peaceable, and founded on a 
*' Justus titukis," — " animus domini," that is, the pos- 
sessor must hold it as his own, not as an assignee, 
or trustee, or mortgagee. A man^ may possess a 
thing bon& fide, though he purchases it, ''a non 
domino," even if he knew the vendor not to be the 
owner, if there was reasonable ground that he had 
the right to dispose of it, as in the case of a ''procu- 
rator/' or a " tutor :" " Bonaa fidei emtor esse videtur 
qui aut ignoravit eam rem alienam esse aut putavit 
eum qui vendidit jus vendendi habere." 

The ''bona fides" then is the reasonable belief 
of the possessor that he has acquired the property 
of the thing he possesses : thus if my agent pur- 
chase an estate for me without my knowledge, 
although I become the possessor of it immediately, 
while I am so ignorant, that possession cannot be 
the origin of a title by prescription : " Si emptam 
rem mihi procurator ignorante me, meo nomine 
apprehenderit, quamvis possideam eam non usuca- 
piam." n. de usucap. 47. 

The purchaser" of a thing which he knew did 
not belong to the vendor when he purchased it, 
though he has possession, has not such a possession 
as will found the usucapio. The possession founded 
on an error in feet might be the foundation' of a 
prescriptive titleS but possession founded on an error 

^ n. 50. 16. io9« n. pro empi. 9. § i. 

* *' Separata est cavsa posseanonis ' "Qni a qaoUbet rem emit quam 

et usuGapionis; nam yere diciturquiB putat ipsias esse bonft fide emit," De 

emiaae sed mal& fide, qaemadmodum oontrah. empt. 27. U. n. 

qui fldens alienam rem emit pro emp- ^ ** Nmiquam in OBUcapionibiu juris 

^'«re possidet licet usu non capiat." error possessori prodest.** 
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in law could not'. "Bona fides" was so essential 
that any one believing, though erroneously, that his 
possession was not such as to give rise to the usu* 
capio, could not prescribe for what he so possessed. 

The Boman law was satisfied if the "bona 
fides" existed at the commencement of the posses- 
sion, "initio possessionisV' says Papinian. "Si eo 
tempore quo res mihi traditur putem vendentis esse 
deinde cognovero alienam esse perseverat per Ion- 
gum tempus capio\" 

The avarice of the dignified^ ecclesiastics which 
as soon as they could usurp power became the 
scandal and scourge of Christendom, introduced a 
very important change in this doctrine. Gratian 
quotes it in the terms of the Boman law. But two 
decretals, one in the time of Alexander the Third, 
and the other in the time of Innocent the Third, 
require a continued " bona fides," i. e. they require 
that during the whole time of the possession it never 
should come to the possessor's knowledge that the 
Origin of the property he held was unlawful. To 
say nothing of the condition of Europe when these 
decrees were promulgated, which must have ren* 
dered them a source of almost interminable litiga- 



1 '<SiqiiUi id qaod possidet non 
putat sibi per leges licere usacapere 
dioendum est eiiam si erret non pro* 
cedere tamen usuoapionem." U. de 
usucap. 39. § I. 

> IL 44. § 4. diet. tit. Cod. de 
QStioap. transf. 7. 31. lex ustic. 
Bicberiy § 664 sq. 

' n. de acq. rer. dom. 48. § i. 
Jalianus gives a very wide definition 
of the bonsB fidei emptor, which has 
pnsded interpreters a good deal. n. 



33. I. 3. 5. § nit 

* Novell, 18. 3. 

Cod. 34. de sacroeanctis EoeL Jus- 
tinian extended the time of prescrip- 
tion as against the church to 100 
years. In 491, 40 years had been 
fixed on. The abuses were so enor- 
mous that Justinian was obliged to 
restore the old law. Nov. 131. c. 6. 
The moit efficadous of all laws made 
to check the rapacity of the church was 
that drawn up by D' Aguesseau, 1749. 

9 
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tioD, as two-thirds of the soil of the continent had 
probably at one time or other belonged to the 
Church, it is easy to imagine the application of such 
a rule, and its tendency to increase the scandalous 
possessions of the clergy \ 

The onus' of proving Dolus lay on the person 
asserting it, '' quamvis in exceptione." 

OONTINUANOE*. 

The time required, as we have seen, was various. 
Three years were required to give a title to move- 
ables; ten years (inter prsesentes), twenty years 
(inter absentes) to immoveable property. The " prae- 
sentes/' according to Justinian's rule, were those 
who lived in the same province, the ^'absentes," 
those who lived in another. It was not necessary 
for the possessor to hold all the time by his own 
title, he might profit by a derivative one, the heir 
might profit by the testator's possession, the buyer 
by the seller's, the donee by the donor's. 

Possession might be interrupted by natural (as 



^ Savigny, Sydem, 5. 348. Another 
useful doctrine wa> that prescription 
did not run in times of heresy against 
the Church : " In prsBscriptione con- 
tra ecclesiam Bomanam sohismatum 
tempora non numerantur." 0. placuit. 
I. c. cum Yobis. 14. 0. de quarta. 4. a 
auditis. 1 5 . c. i . ne sede Tacante quid &c. 

"Bona fides per totum pmscriptio- 
nis tempus necessaria est." 0. nit. hie. 
o. possessor 4. de reg. juris in 6. 

"Bomanaeoclesia tribunalem pno- 
icriptionem contra ecclesiam non ad- 
mittit." Cap. 4. X. de Pnoso. Nov. 
1 1 1. 0. 1. Not. 131. c. 6. x. de Prose, 
a. 14. 8. 



" Undo oportet ut qui pnescribit in 
nulla temporis parte rei habeat con- 
scientiam aliens." Trin. 3. cap. ult. 
de PrsBscript. 

■ n. a«. 3. 18. I. 

Cod. 2. 4T. 6. 

* n. 44. 3. 14. § I. "Plane tri- 
buuntur acceesiones possessionum his 
qui in locum aliorum succedunt." 

n. 41. 3. 13. §9: n. 41. 3. 14: 

" Id tempus venditoris prodest emtori 
quo antequam venderet possedit.*' ib. 
14: "deaccessionibus possessionum ni- 
hil in perpetunm nequegeneraliterde* 
finire possumus, consistunt enim in 
solA sequitate.'* 
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opposed to legal) and by legal causes. Naturaliter*, 
by violence of man, or of natural agents, streams, 
or the sea, &c. ; nor does it signify whether the pos- 
session was forcibly interrupted by the real owner or 
not-. Civil interruption' takes place when steps are 
taken to recover by legal means from the holder of 
the thing in question. Such is citation, " litis con- 
testation." 

JUSTUS TITULUS*. 

Justinian enumerates the following causes of a 
"Justus titulus," i. e. of that title which might lead 
the possessor of another man's property to suppose 
it his own. 

I. Pro emptore', purchase. 2. Pro soluto^ pay- 
ment. 3. Pro hserede®, supposed heir. 4. Pro do- 
nato*, gift. 5. Pro derelicto", thing abandoned by 
the owner. 6. Pro legato", bequest. 7. Pro dote", 
dower. 8. Pro suo. " Pro suo possessio** talis est 

^ " Natunliter mtermmpitar pos- Law who says Adam oould not have 

BCflsio cum quia do possesaione iri been turned out of Paradise unless he 

dejicitur vel alicui res eripitur." had been summoned to account for hia 

n. de usucap. 5, the excellent law conduct. 

** sin vi dejectus est perinde habendus ' Instit. hoc tit. §§ si quia a non 

est ac si posnderet." de acq. poes. Domino. 

n. 37. applies only to the spoliator. * U. ^1, 4. 

' lb. "nee eo casu qulcquam in- ' Cod. 41. 5. 

terest is qui usuipaverit dominus sit ^ II. 41. 5. 

necne.** n. de reg. juris, 45. U. de * 41. 6. ^^ 41. 7. ^^ 41. 8. 

usucap. 41 : if the possessor gave the " 41. 9. 7. 26, 7. 38. 7. 39. 

thing possessed to the real owner as a " 41. fO. 

pledge or a depoait or a lease^ the pes- " Pignori rem aoceptam uau non ca- 

session was interrupted, *'neque pig- pimus quia pro alieno possidemus." 

nus, neque locatio, neque emtio rei BU8B n. 41. 3. 13. **Id quod quis cum 

conaiatere potest." suum esse existimaret posaederit uau- 

' Cod. de ann. except. L 1. Cod. capiet etiamai falaa fuerit ejua exiati- 

de acqu. poaa. 1. 10. CovHtme de Pa- matio." It muat however be " pro- 

ritf 1. 13 : "quiconque a joui etpoaatfd^ babilia error," II. 41. 10. 5. § i. "juata 

aana inqui^tation." cauaa erroria/' n.41. 4. 11. 

* There ia an old writer on the Canon 

9—2 
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com dominium nobis acquiri putamus et ex e^ caus4 
possidemus." n. pro suo i. 

It matters not to the ** Justus titulus" whether 
the owner, from whom the thing is acquired, be owner 
from a lucrative or an onerous title, by donation or 
purchase. But he must be owner, and not entitled 
to the possession, or entrusted with it, for a parti- 
cular purpose, consistent with, or implying the fact 
that another is the proprietor, as in the case of the 
"precarium," *'locatio*," &c. 

Things which could not legally be possessed could 
not be prescribed for; such were things sanctss, 
sacrsB, religios8B, publicse, and ** liberi homines^" 

The "memoria opens fiswti'" might be proved 
by hearsay. 

Certain things were withdrawn from the opera- 
tion of the rule as to prescription, '' peculium ad- 
ventitium," Cod. 6. 60. i. Property belonging to 
children of a first marriage, Nov. 22. 24. Fundus 
Dotalis, n. 23. 5. 16. Cod. de jure Dotium, 5. 12.30. 
These are of less importance, but to them^ must be 
added stolen things, according to a law of the Twelve 
Tables, and the Lex Atricia (about a.u.c. 560). But 
the produce^ of the things stolen were not exempted 

^ n. 43. 16. I. § 9. disse qnnm id opna fieret, neqae ex iis 

41. 2, 3. 18. 6. § I. 10. § I. audiine qui vidiasent aut aadiiaseni.** 

* " UsQcapionem redpiont maaume ^ Inat. 3. 6. 3. 3. 

rea oorporalea, exoeptia rebna aanctia U. 41. 3. 4. § 6—33. 

sacria publicia populi Bomani et dvi- 50. t6. 215, 

tatum, item liberia hominibua." H. 41. Gaiua, 2. § 45. 49. A. Gell. N. Att. 

39. Cod. 7. 13. 3. Inat. de uaucap. 17. 7. 

et longi temp., praeacript i. § i. » n. 41. 3. 4. § 19. i. 10. § 1. 1. 33. 

Cod. •;. 39.6. 45. I. a6. 

' n. 13. 3. 38: "quum omniam 47. 4. 48. § 5. 
b«ec eat opmio nee audiiaae, nee vi- 
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from usucapio, unless in the hands of the thief. 
The young of human beings and of animals 
stolen were however res furtivse, even though the 
mother had borne them in the house of a bon4 fide 
possessor. 

This inherent vice in possession was however 
purged away, if the thing came back to the pos- 
session of the owner. It was not sufficient if it had 
come^ to the hands of his representative without 
his knowledge. 

Or if, having been stolen from the temporary 
holder, as a procurator, or a creditor, it came back 
to his possession. 

This happened when it was so far in his pos- 
session, " ut avelli non possit'." 

Or if it was in his power to recover it, *' si rei 
vindicands8 potestatem habuerit." 

Or if by a lawful transaction the owner trans- 
ferred the property to the actual possessor. 

To this list must be added, " res vi possessse'," 
not " amisssB*." If a malae fidei possessor* of move- 
ables sold them, he was guilty of theft. 

According to the lex Julia repetundarum^, no- 
thing given in violation of that law to the governor 
of a province could be prescribed for. 



In, 3. 6. 8. 
4. I. If. 

n. 41. 4. 7. § 3. 7. 

47. 4. 8. 4. 40. § I. 

50. 16. 915. 
' n. 41. 34. § la. 

41. 47. 7- 



n. 47* )• 6. 
' Oaius, 3. 45. Imt, 1. 6. § i. 

n*4i* 3* 33* §>• 

* 41. 3. sa. § 4. eod. 33. § a. 

" Ind. 3. 6. § 3. 

• n. 48. XT. 8. 8. § I. 

41. 4. 48. 
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Neither could materials^ belonging to one man, 
and worked up into the building of another, so long 
as the building stood. 

By the Twelve Tables", the five feet on each side 
of the boundary line were withdrawn from usu- 
capio. 

If the law prohibited alienation', it prevented 
usucapio : '' si res talis sit ut earn lex aut constitutio 
alienari^ prohibeat, eo casu Publiciana non competit, 
quia his casibus neminem prsBtor tuetur — ^ne contra 
leges facias." 

^ n. 41. X. 7. § II. < n. 6. 1. T3. § 4. 

41. 3. 43. § 3. But 0ee "si ab eo emas quern pns* 

* Cio. de Legibut, i. 11. tor vetuit alieaare, idque tu teiat, 

God. 3. 39. 6. ttflucapere non potes." H. 41. 3. 11, 
> n. «3. 5. 16. 



CHAPTER IV. 

GENEEAL VIEW. 
DE DOMijn:o». 

There were before Justinian three kinds of do- 
minium: ist, Nudum jus Quiritium; 2dly, the Do- 
minium naturale, in bonis; sdly, the Quiritarium 
junctum naturali. 

In order to constitute the dominium Quiritarium' 
it was requisite that there should be ''jus commercii^' 
in the owner ; 2dl7, that the thing itself should be 
"in commerdo;" sdly, "acquisitio civilis." Acqui- 
sitio civilis was of two classes, inter vivos and mortis 
causal. Inter vivos was twofold: ist of ''rerum 
mancipi," which was by " mancipatio' ;" 2dly, of 
rerum ''nee mancipi*," which might be by Traditio: 
in jure cessio, usus, or usucapio. 

ACQUISITIO MORTIS CAUSA. 

Legatum vindicationis — ^legatum prseceptionis — 
caducum. 

1 n. 6. 1. Dereivind. Niebuhr, i. 119. 

6. 3. De PnblicanA in rem TJlpian. Frog, 19. § a— 17. 

actione. Haubold, p. 378. > Gaiua, /ii»<. «. § ii9-im, 

Heineccius, JiK. «. UK a. tit. i. * n. 15. i. De Peculio. 

§ 19, 30, aa— 35. lab. 4. tit. 6. §34, H. 41. i. De aoquirendo rerum 



«5 



Dominio. 



Hugo, Lthrbwik d.g. d. R. R. p. H. 41. 3. De usuipationibua et 

148. ed. 9. uaucapionibua 41. 4 — 10. Pro emtore. 

> L. Jab. 3. Varro, deBcR.'i, la /w*. «. i. «• ^- «• 9- 
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DOMINIUM NATURALE IN BONIS*. 

Vis — rei vindicatio. 

The requisites for this kind of property were a 
"res quae est in commercio;" adquisitio, by the 
methods of acquiring property pointed out above 
originating from a person not the owner, " a non 
domino." 

Natural: occupatio, Traditio, rei mancipi (irre- 
gular transfer) longi temporis possessio : fideicommis- 
sum. Vis: Fubliciana in rem actio. Exceptio rei 
venditae et traditsd. 

Increase common to the Dominium Quiritarium 
and naturale: i, per accessionem; 2, per fructus. 

Justinian's' alteration will be found in the refer- 
ence below. 

The peculiar actions to which the Dominium gave 
rise were; i, rei vindicatio; 2, Fubliciana in rem 
actio; 3, actio communi dividendo; 4, actio ad exhi- 
bendum. 

The right of property" is not absolute, but modi- 
fied by the exigences of the state in which it exists, 
and by the institutions of which it is upheld. 



^ IT. 6. I. de rei vindio. 

n. 6. 1. de Publio. in rem actione. 
Hugo, Lehrbuehf ed. 9. p. 148. eod. 
763. Heineociiu, Ant, T. R, lib. 1. 
tit. X. § 19. lib. 4. tit. 6. §§ 34, 35. 

> '< De nudo jure Qairit. toUendA." 
Cod. 1. an. TJlpian. Frag, i. § 16. 
Meennann, Tkn, 7. p. 7. 46. 

> Cod. Mandati; 1. 21. "Dominium 



est juB utendi et abutendi re raft qiia- 
tenuB juris ratio patitur." Abutendi 
in this paasage b not to be translated 
abuse, but to consume or wear out 
bj use, e.g. bnining wood, and is 
employed in opposition to "uti," 
wbich means only to use a thing salvft 
rerum substantiA, 
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Examples of such limitations are to be fomxd in 
some of the most luminous and instructive chapters 
of the Roman law, under the head, Actiones de 
tigno juncto, aquae pluviie arcendse. 

Property can only then be said to be limited 
when the owner is prevented from doing something 
with it, or obliged to suffer interference with it. 

The ''cautio damni infecti" is rather a duty im-* 
posed on the proprietor than « limitation of his iight. 

The fimdamental maxim on this head is, '^Qui 
jure suo utitur neminem Isedif This principle is 
clearly recognized in the laws of the Digest, allowing 
the intercepting of subterranean springs, and erection 
of buildings*. 

Sometimes, however, though very rarely, the 
'^ animus *'' with which an act is done determines its 
legality. 



^ Acton ▼. Blandell, ii M. and W. 

314. 
Dickinson t. the Grand Junction 

Company, which of oourae unsettles 

the principle laid down in Acton t. 

Blandell, Excheq. 7. 7S7, may be 

referred to by the student of English 

Law; but the jurist will consult n. 

39. 4. 34. 13. "in domo meft puteum 

aperio, quo aperto yentd putei predssd 

Bunt, an teneart ait Trebatius, non 

teneii me damni infecti ; neque enim 

eziBtimari operis mei vitio damnum 

tibi dari in eft re in quA jure meo usus 

sim;'* and a6 eod. See Wright t. 

Howard, Leach, v. C. i. S. and S. 303. 

Broom, Camm, on E, Law^ page 707. 

Selwyn, KP, last ed. 1139. "De- 

nique Maroellus ait," (Maroellus was 

not a Puisne Judge,) "cum eo qui 

in suo fundo fodiens vicini fontem 



arerterit nihil posse agl" Those two 
lines and a half are worth to suitors 
a volume of the vacillating ambiguous 
trash heaped up in our reports ; in 
which, the moment a gleam of prin- 
ciple appears, it is darkened by hun- 
dreds of doubts, exceptions, qualifica- 
tions, "about it» Gtoddess, and about 
it,*' expressed in the style of our re- 
ported judgments. 

* n. 39. 3. 3. 9. "Idem Labeo 
ait, si vicinus torrentem, ne aqua ad 
eum perveniat, et hoc modo sit effeo- 
turn, ut vicino noceatur, agi cum eo 
aquffi pluviiB arcendaa non posse . . . 
qusB sententia verior est : si modo non 
hoc animo fecit» ut tibi nooeat^ sed 
ne sibi noceat.** I have discovered 
no other law based on this principle 
in civil matters. 
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Whatever was a natural consequence of the ex- 
ercise of the right of property on one spot of ground, 
must be submitted to by the neighbour without any 
distinct servitude^, e.g. the vapour of a cheese &c- 
tory. 

If the public road became impassable from « 
sudden accident, '^fluminis impetu vel roinl^'' the 
neighbour must allow a passage over his land^ 

To this head must be referred the law ^'de 
glande legends. '/' glans hemg used for every kind of 
fruit, as '' tignum*^ is for every kind of material used 
in-4Miilding. ^' Glandis nomine omnes fructus conti- 
nentnr/' regulating the right to gather fruit &llen 
on a neighbour's land; and the law ''de arboribus 
csedendis/' by which, if a tree overhung the house of 
a neighbour, he might cut it down ; and if it over- 
hung his land, trim it up to fifteen feet from the soil^ 

DOMINIUM', SPECIAL. 

Dominium, in the strict sense of the Eoman law, 
was the exclusive right to the complete enjoyment 
of an external object. This included the right, not 
only to use (utendi) but to destroy (abutendi) that 
object. 

^ n. 8. 5. 8. § 5 : " sed et interdio- dominiu legitimus. 

turn uti poBridetifl poterit locum ha- n. 6. i. HeineoduB, A, B, 2, tit. 

bero fli quia profaibeatur qoaliter velit, i. Lib. 4. tit. §§ ^4. 35. 

0UO uti." n. 6. I. Hugo, Lehrfmch, p. 148 

• n. 8. 6. 14. § I. tq. 433. 763 sq. 93a. Ed. 9. 

' n. 43. 38. L. un. n. zo. I. Finium Begundonim. 

* n. 43. 37. I. 39. 2, 

' TheophiluB, ParaphroH, uses the 43. 9. 47. 43. a8. 47. 3. Hein. 

words hf w6fAov dcffworel^, Theophilus, /fMf. § 337. 
5. § 4. and Yarro, deR,R* ^» 10. n. 4, 
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In the early age of Boman jurisprudence there 
was but one kmd of dominium, that which entitled 
the owner to a " vindicatio ex jure Quiritium." Af- 
terwards there was recognized a twofold dominion, 
that *' ex jure Quiritium/' '' legitimum," to which the 
word dominium was more emphatically appropriated, 
and that which a man was said to have ''in bonis ^," 
which the Praetor gave an action to recover. Gra- 
dually the two kinds of property were assimilated, 
and in the time of Justinian all difference between 
them was swept away\ 

Dominium therefore is that right which gave rise 
to the " actio vindicandi," its object. 

Dominium may be plenum', as described above, 
or minus plenum, ie. the naked property severed 
from the enjoyment. 

''Bfecte dicimus^ eum fundum totum nostrum 
esse etiam cum ususfinictus alienus est quia usus- 
fructus non dominii pars sed servitutis sit." 

The thing which is the object of "dominium" 
may cease to be, for its owner, either naturally, 
i. e. when it is worn out, consumed, or worsened ; or 
civilly, i. e. by alienation. 

Alienation may be either by an act which takes 



Inti, 5. § 4. 

' Cod. de nudo jure Qairit. toU. 7. 45. 

' n. 43. 3. 78, de jure Dotium. 
n. 7. 4. 2. "Si daobuB aeparatim 
Altemia annia UBOsfructus reHnquatur 
oontinaiB aniuB proprietas nuda est: 
qnom n legatarium unum rabstituas, 
cui alterniB annul legatns sit ubub- 
fractuB, plena sit apud lueredem pro- 



prietas eo tempore quo jus frnendi 
legatario non est. Quodsi ex dnobna 
illifl alter deoedat, per vioes temponun 
plena proprietaa erit.*' 

* n. de T. S. 45. Inst de usu. 
1. 3. "Com finitos fnerit totns nsus- 
fructua reyertitar scilicet ad proprie- 
tatem, et ex eo tempore nudas proprie- 
tatifl dominus incipit plenam in re 
habere potestatem/* Imt. 1. 4* S 4- 
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place between the living, or by the testament of the 
dead. It may be for a time, or irrevocable. 

As the right of property in a thing is that which 
gives the right of excluding all others from its en- 
joyment, it is an essential consequence of it that two 
persons cannot have this right over every part of the 
same thing: "Cekus ait, duorum in solidum domi- 
nium esse non potest." n. Commod. 5* § 15. 

But it is possible that several persons may have 
a joint property in a single object, i. e. each of such 
persons may possess not a tangible share, but a share 
recognized by law in a single object: "Plures^ in 
uno fundo dominium juris intellectu non divisione 
corporis obtinent." 

The person entitled to this intellectual share is 
entitled' to his portion of its profits, may alienate it, 
or require that it shall be changed into a material 
one; on the other hand, he cannot, without the assent' 
of his co-proprietors, dispose of the common object, 
or any of its parts. 

lie modi,, of «,«mBg dominion by the Kom»n 
law were natural, i. e. by the law of nations, or civil, 
i. e. such as were the creation of the Boman Civil 
Law. 



^ ILdeleg, 66. i. ''Unusquisque 
portionem habet pro indiviso." H. 
lo. 3. 6. t. "Communemremlukbent.** 
n. la I. 4. § 6. "Coinmanis est 
(seims) propartibuB indivisis." 45.3. 5. 

' n. 17. 3. 68. Cod. de oommun. 
divid. 3. 37. 5. n. 10. 3. "Conimu* 
ni dividendo." L. 15. so. 37. 

' " SabinuB in re oomrouoi neminem 
dominorutn jure facere quidquam 
invito altero posse — undo manifestum 



est prohibendi jas esse, in re enim 
pari potiorem cansam esse prohibentis 
constat." n. 10. 3. 28. 

* n. 41. 1. 1. Inst. 3. X. II. Theo- 
pbilns, 3. I. 

De acq. rer. d. i. § i. ''Omnia 
igitnr animalia qun terrAy man, caalo, 
capiontur, id est, fene besti», et Tolu- 
cres, pisces, capientium fiunt." Cod. 
5. § 3. "Feras bestias quas yiTariis 
incluserimns, a nobis possideri, sed 
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The natural modes of acquiring dominion were* : 
Occupation. The apprehension* of an object not 
appropriated, with the intention of making it our 
own. Under this head may be ranged the right of 
the hunter to wild animals which he had captured. 
The right of the finder to the thing found. The 
right to the goods of an enemy. 

Delivery^. The act by which a thing is trans- 
ferred to us for the purpose of giving us the property 
therein. To make a valid delivery, the person de- 
livering must have the right and the will^ to transfer 



eo8 places qui in stagno sunt ant fens 
qu8B in silvis circnmsepUs Tagantinr a 
nobis non posnderi quoniam retictSB 
sunt in libertate naturali." Inst, de 
rer. div. § 13. ''Nee interest quoad 
feras bestias et Tolucres ntrum in sao 
fundo qnisque capiat an in alieno." 
n. 47. 10. 13. § ult. n. 8. 3. 16. 

Qaius, de acq. dom. 3. "Qaod 
nalliua est id ratione natorali occu- 
panti conoeditnr. Neo interest quod 
ad feras bestias et Tolncres utram in 
suo fundo quisque capiat an in alieno. 
Plane qui alienum fundum ingreditur 
Yenandi aucupandiye gratis potest a 
domino si is providerit jure prohiberi, 
ne ingrederetur/' How much guilt 
and misery would have been spared if 
this plain rule of natural justice, bud 
down by benighted heathens, had 
not been utterly and savagely repu- 
diated by Christian legislatorB in 
England. See moreover, and care- 
fully consider, the admirable law 
"inlaqueum." H. 41. 1. 55. 

^ De a. r. d. 31. § i. "Thesaurus 
est vetus quaedam depositio pecunis, 
ci^us non extat memoria, ut jam 
dominium non habeat, sic enim fit 
ejus qui invenerit quod non alterius 
sit." Inst, de rer. div. § 39. " At a 



quis in alieno loco, non datA ad hoc 
operIL sed fortuito invenerit, dimidium 
domino soli concessit et dimidium ip- 
ventori.*' Cod. 10. 15. L. 11. II. de 
jure fisci, 3. § 10. Bynkershoek, Obi, 

3. § 4. p. ** Qus ez hoste capiuntur 
jure gentium statim capientium fiunt.** 
n. de a. r. d. 5. § 7. IL de capt. et 
postlim. 49. 15. 9o. § I. Cujac. Obi, 

4. 9, "publicatur ager ez hostibus 
captus." n. h. t. 30. I. Distinction 
between hostis and pnedator. II. 50. 
16. 118. eod. 334. n. 41. fl. I. §5, 
^1 7) ^9 9t t^<l ^o- n. I. 5. 4. 

' "Apprehensio etiam oculis et 
affectu fieri potest.** H. 41. 4. i. § 41. 

* "Traditio nihil aliud transferre 
debet vel potest ad eum qui acdpit 
quam est apud eum qui tradit." n. 
de a. r. d. 30. "Nunquam nuda 
traditio transfert dominium sed ita si 
venditio aut aliqua justa causa prsB- 
cesserit propter quam traditio seque- 
tur." n. eod. 31. Theophilus, s. i. 40. 

* n. de obi. et act. 58. n. de acq. 
vel amitt poes. 34. "Neque impedit 
tranalationem dissensus dantis et ao- 
cipientifl^ circa causam dandi et ac* 
cipiendi, dummodo obligatio certa 
praecesserit in tradente." n. de a. r. 
d. 9. Inst, de rer. div. 46, 
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the property; the person receiving it must have 
the power and intention to receive. 

Delivery might be real or symbolical^ "veluti 
clavium traditione.'' 

Perception of the produce of the thing. 

The bond fde possessor of what belonged to 
another was entitled "pleno jure" to the produce* 
of it. This right vested at the moment when the 
produce was severed from the thing producing it 
'^ Julianus ait, fructuarii fructus tum fieri quum eos 
perceperit, bonsa fidei autem possessoris mox quum 
a solo separati sunt'/' This right included natural 
produce as well as that which the skill and labour of 
ihe possessor had been employed to create^. 

The produce not gathered did not become the 
property of the possessor: '*Dominus de fructibus 
ab eo cansunUis agere non potest." 

Accession. This might happen from the gradual 
deposit of alluvial soil by a river suddenly leaving 
its channel, or it might happen from the act of man, 
such as from building or planting on the soil. The 
Bule of Boman Law^ was '^ omne quod ina^dificatur 



^ n. de pecnL 8. H. de adq. 
axnitt. pose. 3. i. n. x8. i. 74. H. 
de a. r. d. 9. § 6. H. 46. 3. 79. 
"PecuniJtm quam mihi debes ant 
aliam rem si in conspectn meo ponere 
te jttbeam, efficitiir ut et tu statim 
libeiaris et mea esse incipiat^ nam 
turn quod a nuUo corporaliter ejus rei 
possessio detineretur adquivita mihi, 
et qnodammodo longft manu tradita 
existimanda est." Inst, de rer. diy. 
** Interdum etiam sine traditione nu- 
dA voluntas domini sufficit ad rem 
transferendam." Vinerii iSSs^. Qwui, 
lit. f . 40. 



' de usuris. 15. H. 

' n. 7. 4. 13. n. de furiis, 49. 
§ 6. "ex furtivis equis nati statim 
ad bonsB fidei emptorem perUne- 
bunt." 

* ''Bona fidei emptor non dubie 
percipiendo fructus etiam ex alienft 
re, interim suos facit» non tantum eos 
qui diligentiA et operft ejus pervene- 
runt, sed omnes, quia quod ad fructus 
attiuet loco domini psne est." Inst, 
de rerum div. 35. n. de usucap. 4. 
19. n. fin. r^. 4. § 4. 

* ^- 47- 3' >• do tififno juncto. 
n. de a. r.^d. 60. IT. rer. vindio. 
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solo, solo cedit\" By the law of the 12 Tables the 
proprietor of a tignum (which word was used to 
denote every species of material) used in another 
man's building could not claim the restoration of the 
tignum itself but double its value as a compensation. 
So the rule was ^' plantse quae terras coalescunt*, solo 
cedunt; eMem ratione frumenta quoque quae sata 
sunt solo cedere intelliguntur." 

The property in letters (licet aureae) passed to the 
owner of the paper* on which they were written. For 
painting it was established ** tabulam picturae cedere.'' 
So where^ one thing was united to another in such 
a manner as to be inseparable from it without the 
destruction of one or both (confiisio, commixtio*), 
e. g. purple woven into a garment, a jewel set in 
gold, mulsum made of one man's wine and another 
man's honey, the property became joint, or went to 
the bond fde owner of the principal thing, who was 
bound to make compensation* to the other owner. 



95. § 6. ''lex II tabuUrum neque 
solvere pennittit tignum faittTum 
sdibus Tel Tinese junctmn, neque Tin- 
dicare, quod providenter lex effecit 
ne vel sddificia hoc preetextu diruantur 
vel ymeamm cultnra turbetur.** 
^ IT. de a. r. d. 7. § 10. 

* InBt. de rer. divis. n. de a. r. 
d. 1. 9. "Arbor radidtus emta et in 
alio positai priusquam ooaluerit, prio- 
riB domini est — ubi ooaluit agro oedit.*' 
n. de a. r. d. § 2. n. 10. 3. 19. 
n. dea. r. d. 7. 13. 

' Inst, de rer. divis. § 31. 

* ''Si arraario vel navi tabulam 
meam vel ansam scypfao junxeris, vel 
•mblemata pbials, vel purpuram ves- 



timento intexeris, autbrachium statuie 
coadunayeris." U. de anr. aig. leg. 
7. § 3. "Si tuum scyphum alieno 
plumbo plumbaveris, alienove argento 
ferruminaveriSy non dubitatur soy- 
phum tuum esse et a te recte vindi- 
cari." n. de a. r. d. 

' "Si quid quod ejusdem natuns 
est ita oonfiisum est atque commix- 
tum ut diduoi et sepaTari non possit, 
non totum sed pro parte esse Tin- 
dicandum (Pomponius scribit)^ ut puta 
meum et tuum argentum in massam 
reductum est, erit nobis commune." 
n. 6. I. 3. § 4. 

• n. de rei vindic. 13. § 4. " Iii 
omnibus istis in quibus mea res per 



144 EOMAN PRIVATE LAW. [CH. 

In some cases the owner of the property incorporated 
''agere potest ut separentur." 

Another^ kind of the accessio was called "specifi- 
catio/' when the materials belonging to one man 
were wrought into a new form by another. The Sa- 
binians held the property to be in the owner of the 
raw material^ the Proculians held it to be in the 
workman. Justinian laid down the rule that if the 
materials could be restored to their original form, as 
in the case of a silver vessel, they should belong 
" domino materiae," if they could not " eum esse do- 
minum qui fecerit.'' 



METHODS OF ACQUIRING PROPERTY BY THE 

CIVIL LAW. 

The Civil Law gave the right of property in spe- 
cific and separate objects, *' res singidares," or in an 
assemblage of objects considered as a whole, ''per 
universitatem/' e.g. a flock. 

The means* to enforce the right of the proprietor 
to a specific corporeal object was called "rei vindi- 
catio/' t. e. a real action which the owner might 
bring against the possessor of such an object. 

It lay against the possessor by the civil as well 

proTalentiMn alienam rem trahit^ nostra commoniB, quia qamn diversa 

meamque efficit^ si earn rem vindicemi materia se atque ai^ntum ait ab 

per exceptionem doli mail oogar pre- artific'-buB aeparari et in prigtinam 

tiam ejus quod acoeperit dare." materiam reduci solet." H. 41. i. xi. 

1 Inst, de rer. div. § 35. §1. 

n. de a. r. d. 35. L. 17. §1. « n. 6. x. "In rem actio com- 

" Si sere meo et argento tuo oonflato petit ei qui aut jure gentium aut jure 

aliqua spedee fisbcta sit, non erit ea civil! dominium aoquisivit.*' 43. eod. 
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as against the possessor by the natural law, — against 
any one, in short, who detained the thing and had 
the restitution of it in his power. It lay against the 
heir, unless he had ceased to be the possessor of it, 
or ^'quatenus locupletior factug est*," and against 
him who before the "lis" was " contestatus," had 
fraudulently got rid of the possession, " sed et is qui 
ante litem contestatam dolo malo desiit possidere." 

The action* lay against the supposed possessor, 
who undertook to defend the action, though he was 
not in fact the possessor; but a recovery against him 
did not bar the owner's right of action against the 
true possessor ^ So, ist, "is qui liti se obtulit," 
2, " qui dolo desiit possidere," were considered as 
possessors. 

It might be brought for an uncertain share in an 
object if it was not in the suitor's power to know 
the precise share to which he was entitled. "In- 
certsd^ partis vindicatio datur, si justa causa inter- 
veniat." 

A Special Law* forbade the "vindicatio" to be 



* n. de r. V. 2J. § I. "meum est 
...CQJus vindicaDcU jua habeo." eod. 

49- § '• 

" Putoautem ab omnibuB qui tenent 

et TeBtitaendi facultatem habent peti 

posse." n. de r. v. 9. c. 52. eod. 

''Per banc actionem non solum 
siDguls res vindicabuntur, sed posse 
etiam gregem yindicari. Pomponius 
scribit: Idem et de armento, de 
equitio, csterisque quae gregatim ha- 
bentur dicendum est.*' eod. i. 3. 

" Pro possessione dolus est.'* H. 
50. 17. 131. 

■ n. de r. V. 15. " Is qui se ob- 



tulit defensioni sine causA rem non 
possideret, nee dolo fecisset quo minus 
poesideret ; non est absolvendus." 

* " Si is qui obtulit se fundi vindi- 
cationi damnatus est nihilominus a 
possessore recte petitur, sicut Pedius 
ait." 7 eod. H. de bsred. petit. 13. 

§14. 
^ 76. n. de r. ▼. "justam habet 

ignorantiam legatarius...Itaque talis 
dabitur actio." 

' " Lege speciali prohibita est yin- 
dicatio tigni alienis aedibus juncti." 
93. 6. eod. The owner had an " actio 
de tigno junoto/* in which he reco- 

10 
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brought for a "tignum" used in the building of 
another man. 

If the defendant repudiated the possession, the 
thing was delivered to the claimants 

The thing sought must have an independent 
existence : if it was part of another thing, the remedy 
was by an action "ad exhibendum*." 

PUBLICIANA IN REM ACTIO*. 

This action lay in behalf of the hand fide pos- 
sessor of a thing* to which he had not acquired a 
prescriptive title, and to which he could establish 
an indefensible right on other grounds^ against a 
mere wrong-doer, who was not allowed to take ad- 
vantage of these defects in the quasi owner's title. 
It was an equitable action, and in all other respects 
but those mentioned resembled the "rei vindicatio*." 

It might be answered by the "exceptio dominii" 
and by the " exceptio bon» fidei possessionis'." 

Of two honk fide purchasers of the same thing 
from one who was not the owner, he to whom it 



Tered double the value of the thing 
used| unleea he chose to wait for the 
downfall of the &bric. n. 47. 3. 

1 " In rem actionem pati non com- 
pellimuTi quia licet alicui dicere se 
non poBsiderej ita ut si adversarius 
poflsit conyinoere rem ab adversario 
poasideri, transf erat ad se poasessionem 
per judioem, licet Buam eese non 
approbaverit." 

s " Annamenta naviB singula erunt 
TJndicapda, scapha quoque separatim 
vindicabitur.*' H. 6. i. 3. § r. H. 4. 

«3- § 5« 



' "Si quia id quod traditur ex justH 
causfiy non a domino et nondum ubu- 
captum petet, judicium dabo." Cicero 
pro CluaUio, 45. InttU, de act. 4. 
n. 6. 9. 

* "Nam si usucaptum est habet 
dvilem actionem, nee desiderat hono- 
rariam." H. 6. 1, i. i. 

'^ "In PublicianA actione omnia 
eadem erunt quie et in rei Yindicatione 
diximus." H. 6. 9. 7. § 8. 

« Eod. 16. 17. n. 17. I. 57. 
Ccgac. 10. 6. obs. Savigny, Syitem, 7. 
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had been delivered had the best right to the Publi- 
ciana: ''magis Publician^ uti possit^" 



EMPHYTEUSIS*. 

Emphyteusis was a right to occupy and enjoy 
the land of another, on condition of the payment of 
a yearly sum. The person having such a right was 
termed *' emphyteuta." 

The right might be conferred by will, by conven- 
tion accompanied with deHveiy, by prescription. 

The " emphyteuta ** had the right to the produce. 
He might change, so long as by so doing he did not 
worsen the character of the farm. He might hy- 
pothecate or altogether alienate his right, subject to 
the condition of offering to the owner of the soil the 
opportunity of preemption. 

Unless prohibited by the terms of the contract, 
he might transmit his right to his heirs, and he 
was entitled to the benefit of the *' actio Subliciana"' 
against the wrongful occupant, even though he should 
happen to be the landlord^ ; on the other hand, the 



1 n. 6. 3. 9. §4. "Et Julianus 
■cribit...Qt Biquidem ab eodem non 
domino emerint potior sit coi priori 
res tndita est— quod ri a diverais non 
dominis melior causa sit possidentis." 

* Ind, 3* 95. n. 6. 3. Cod. 4. 66. 
The right originally arose from the 
permission to occupy lands of the es- 
tate, on condition of planting them, 

Bnrmann de Vediff, Poti, Rom. 
a I. 3. 3, hence the notion was trans- 
ferred to lands of the sovereign and of 
private persons. "Non effiduntur 
dominl" H. 39. 3. 15. § 36. 



Novell. 110. c. I. § nit. Cod. de 
pactk 5. T4. 11. c. 6. § 3. Voet, 
Cbmm. Pond. h. t. InH, de loc. 
cond. 3. 35. § 3. By the Nov. 7. 
c. 3, in «mphyteusi eoclesiafiticA, sac- 
cession was limited to the grandson. 

The Emphyteusis, superficies and 
pignus are servitudes; but as the first 
two are forms of enjoying property 
peculiar to the Roman law, I have 
placed them in this chapter. 

> " Adeo adversus dominamipsuro, 
ita tamen si vectigal solvatur.*' H. 6. 
3. 1. § I. n. de Public in rem aotione, 
13. §3. 

10—2 
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owner was entitled to all the rights he had not parted 
with to the emphyteuta, to the yearly sum paid by 
the emphyteuta, to the jus protimese6s, and to a fine 
settled at the fiftieth part of the value on alienation 
(this was called laudemium in the Latin of the 
middle ages). 

This right terminated by efflux of time. 

By the death without heirs of the emphyteuta. 

By adverse prescription. 

By the dereliction of the property. 

By the expulsion of the emphyteuta. 

By the non-payment of the rent. 

By fraudulent sale concealed from the owner. 

By a substantial deterioration of the property 
through the fraud or violence of the emphyteuta. 

DE SUPERFICIEBUS*. 

This right was very similar to the emphyteusis ; 
the word Superficies was used to denote not the 
surface of the soil only, but any building erected on 
the soil of another. The property of such a building 
was in the owner of the soil ; but the tenant erect- 
ing it, " superficiarius," had a peculiar right called 
" superficies :" it was that of acting as the owner of 
the building on payment of a yearly groimd rent. 
His rights were protected by a special interdict, 
" exemplo uti possidetis*." 

* n. 43. 18, Savigny, JRechi des Civil Franfois, 3. 103. 
Betitzes, §§ 8, 23, 47. » "Si non aolvit expelU potest.'' H. 

n. 43. 17. 3. § 7 : "vel coenacu- ^o. 4. 15. 6. i. 74. H. 7. 4. i. H. 

lum alienis sedibos injanctum." 20, i. 13. § 3. H. de acq. rer. d. 60. 

' n. 18. I. 32. n. de solut. 98. n. de senr. Pittd. 

n. 6. I. 75. Savigny, JUchtdeaBe- un. 13. 
sitzes, § 9. 4. § 33. ToalUer, Droit 
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The chief limitations of property in the Boman 
law may be thus summed up : — 

1st. The owner was bound to allow boughs of 
trees 15 feet from the earth to overhang his soiL 
n. 43. 27. de arboribus caedendis. 

2ndly. He was boimd to allow his neighbour 
three days to carry away fruit that had fallen on his 
soil. n. 43. 27. de glande legend^. 

3rdly. He was bound to allow a party-wall to 
make a " venter " in his house short of half a foot, 
n. 8. 5. 17. 

4thly. In the event of the highway becoming 
impassable, "fluminis unpetu/' or "ruina," to allow 
a passage across his land. 11. 4. 6. 14. § 1. 11. 7. 12. 

Sthly. Not to block up the natural channel 
through which the water escaped from his neigh- 
bourns land. 11. 39. 3. 

- 6thly. To repair his own buildings if they were 
in such a state as to threaten injury to his neigh- 
bour, and to remove what else might cause reason- 
able apprehension, n. 39. 2. and 8. 5. 17. 2. 

7thly. He could not take away materials that 
had been worked up in buildings, &c., but might 
recover double the value of them. n. 47. 3. de tigno 

juncto. 



CHAPTER V. 



EEMEDIES AGAINST WEONG. 



I MAT refer the reader to the Commentaries of 
Gaius for an account of the manner in which the 
Boman guarded the suitor against the danger of 
technical error, instead of digging pitfalls, like those 
who created and upheld the system of special plead- 
ing, as it existed among us on aU sides, and some* 
times in the midst of the path he was obliged to 
tread blindfold. Never has there existed a system 
so thoroughly vicious in all its parts, or leading so 
surely to the triumph of chicane, as the cfystem of 
pleading which prevailed in England till within 
these few years ; and to their familiarity with, and 
obstinate maintenance of which, so many lawyers 
owed their elevation. All I propose now to do is, 
to lay before the reader a concise view of the chief 
heads into which the Koman actions were divided. 

ACTIONS \ 
The best definition of an action is that it is the 

^ Sohilting, VoL II. p. 336. Cod. 4. 10. 

IntUt, 4. § 6. Donellus, VoL VI. 

^g- 44* 7« Gmub, Imtii, 4. 11—33. 
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right of enforcing what is due to the Plaintiff, by 
the judgment of a legal tribunal. 

"Jus persequendi in judicio quod sibi debetur*." 

The word was eariy used to denote the formula 
employed in suits*, and was from thence transferred 
to denote the forms of process^ 

It had a general and special 8ignification\ In 
a special sense, it meant the actio personalis, as 
contrasted with the actio in rem petitio, and the 
persecutiones. 

The Plaintiff was the "actor," "qui agit" — some* 
times the "petitor." 

The Defendant, the "reus" — "is undo petitur" — 
"qui convenitur"— "fagiens"— o <l>ei}ywv. 

It was necessary to prove not only that the 
act complained of was actionable, but that it gave 
the Plaintiff a right of action, and against the 
Defendant. The Plainti£^ if successful, recovered 
not only the "corpus*," but the "causam rei," in 
other words, all he would have had connected with 
the thing sued for, if the cause of complaint never 
had arisen. 



^ n. c. 59. de obL c. art. 

* HoBtiliaa»actione8.2>eC>ni<. 1. 57. 

' Gic. ad AtL i. i. de Orat, 1, 41. 
n. de origin, juris. 1. 9. 3. § 6. L 7. 

4 n. 50. 16. 178. %2. ''Acttonia 
▼erbum et apeciale est et genenJe, nam 
oxnnis actio didtor rive io rem sive in 
personam sit petitio, sed plerumqne 
actiones personales solemus dicere^ pe- 
titionis autem verbo in rem actiones 
significari videntnr, persecutionis ver- 
bo extraordinarias persecationes puto 
oontineri, ut puta fidei cammissonun 



et si qiuB alias smit qiUB non babent 
jaris ordinarii executionem/' a8 h. t. 
"Actio in personam infertur, petitio 
in rem, persecutio in rem vel in per- 
sonam rei persequendflB gratiA" 

' " Nee enim sufficit corpos ipsmn 
restitui sed opus est ut et causa rei 
restituator, id est ut omne habeat pe- 
titor quod babiturus forety si eo tern* 
pore quo judicium acdpiebatnr resti- 
tutus illi homo foiswt.'* U. 6. i. so. 
n. 43. z. 
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In doubtful cases, favour was for the Defendant'. 

Considered in their origin, '^actionts*' were 
" civiles " or ^^honorariae." 

"Civiles" was the name given to the oldest 
'' Legis actiones," either because they . were esta- 
blished by positive law, or because they were adapted 
to the words of the law*. 

Honorarise included the PraetorisB* actiones*, and 
the sedilitisB actiones*. 

Again, they are divided into '* actiones directsB," 
and " actiones utiles :" 

'' Actiones directse" being originally and imme- 
diately given for a definite case ; 

''Actiones utiles" being actions moulded in 
analogy to " actiones . directsB " in cases. to which 
these latter were not applicable. .This relation of; 
the utilis to the directa actio is indicated by the 
word "quasi;" for instance, the "quasi Serviana. 
actio*," ".quasi PublicianaV' "quasi Calvisiana vel. 
Faviana®," sometimes by the expression " exemplo," 
or " ad exemplum •. " 

The object of the "utilis actio*' was to complete 



^ " Favorabiliores rei potios quam 
actores habentur." U, 50. 17. 135. 
GaiuB, 4. § 57. n. 44. I. 38. 

* GaiuBy 4. § II. PomponiuB, n. 
I. 3. 6j describes them aa legitinue 
actiones. 

» n. 36. 1. 63. § 9. 

* 46. I. 63. § 9. 31. h. t. " Quas 
Pnetor ex su& jurisdictione compara- 
tas habet." I. 4. 12. Many of these 
Pnetorian actions were named after 
their author, e.g, Publiciana, Serviana, 
actio. Some from the occasion on 
which they were given, "injuiiamm 



actio ;" some firom the persons affected, 
"exerdtoria," "institoria actio ;"8ome 
firom the object, "tributoria." 

^ Cod. 4. 58. Such were the "red- 
hibitoriay'^ tiie "quanti minoris/' or 
''sestimatoria.** U, 11, i. 47. § 3. 
44. § I. §3. h.t. 

' Ind. § 7. and § 31. h.t. U. 16. i. 

13. § I. 
' 6. I. 70. 

^ 38. 5- »3- 

• n. 7. I. 17. § 3. "utilis actio ex- 

emplo Aquilie," 36. 45. § 3i. 
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the remedy intended by the "directa actio," and 
supply any defect that had escaped the legislator; 
sometimes to enlarge or mitigate the antient law\ 

In so far as these '^utiles actiones" supplied 
facts in reality wanting, but not essential to the 
justice of the case, though required for the "actio 
directa," they were called " fictitise actiones'." 

The Prsetor, in the flourishing state of Boman 
Jurisprudence, granted an "utiUs actio *' ^^cognitfl, 
causfi,'.'* The effect of the "utilis actio*" was the 
same with that of the "directa." The object of 
these actions was to prevent technical wrong, to 
secure substantial justice, to take care that ^^sequi- 
tas*" was forthcoming to the suitor for the sake of 
the common weal. 

Actions are again divided with reference to their 
cause and object into "in rem" and "in personam'." 

In the widest sense, the " actiones in rem " in- 
cluded the " actiones praejudiciales," to ascertain the 



* Gains, a. § 253. I. a. 13. § 4. 
4. 3. 16. I. 3. § 203. § 119. n. 4. 
6. 43. n. 19. 5. 31. "QuotieB deficit 
actio yd exceptio utilis actio yel ex- 
ceptio est." n. 48. 23. 3. "Utiles 
actiones neceesaris non erunt com et 
directsB competunt." The object was 
in that to improve the law and make 
it more liberal, jnst the opposite to 
that of our judges in their dedsion on 
the statute of uses. 

> Ulpian, 38. J2, Guns, 4. § 38. 
"actio utilis," "in quA fingitur." 
Theophilus, 4. § ii. <2. 13. § 4. 0^ 
TiKlas dyuydt. ..rXwyieurrucds, oblique. 

* n. 43. 18. I. "Si qua alia actio 
de Buperficie postulabitur causA cog- 
nitA dabo." 

* "Nee refert directA quis an utili 



actions agat .... cum utraque actio 
ejusdem potestatis est eundemqne ha- 
bet effectum." 11. 3. 5. 47. § i. 

' A verj different thing firom the 
"Equity" contained in Vesey. I. n. 
13- 5* 5- § 9 : "ntiUtatis gratiA.*' 13. 
4. n. : " quia ini^um ertU, non posse 
stipulatorem ad suum penrenire ideo 
visum est utilem actionem in earn 
rem comparare.*' n. 19. 51. Just the 
reason why our law would have re- 
fused it; otherwise, as Lord Hobart 
wisely said, "How could the Law 
be an art!" Hugo, JRe, 0, 657. i. 
"utilis,'* n. 17. I. 37, is used in the 
common not the technical sense. 

* n. 19. 3. 1 : "Hbbc actio utilis est 
etsi meroes intervenit." 
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** status" of an individual; but in a more restricted 
and usual sense, ** actiones in rem " are those actions 
by which a person asserts his claim to possess a 
corporeal object, ''In rem actio est per quam rem 
nostram qusB ab alio possidetur petimus et semper 
adversus eum est qui rem possidet^" These were 
called vindicationes or petitiones. 

"In personam*," or "personales actiones," are 
actions brought against some person who is bound 
to give us some thing, or to perform some act. Such 
obligations may arise not only out of the lawful, 
but out of the unlawful acts, of the defendant^ — and 
are as various as the different kinds of obligation. 
The word by which the classical Jurists describe 
these actions is "condictio*." 

In a more limited sense, it means an ''actio in 
personam," which is to enforce a "dari oportere." 
If it is intended to obtain a specific quantity, or one 
of a class of objects, it is called " certi condictio,'' 
or "condictitia actio* per quam certum petitur*," 
or in the opposite case, "incerti condictio^;" if the 



^ Gaiiu, 4. 5. I. h. t § 15 : ''ap- 
peUamiis in rem qmdem actiones vin- 
dicationes." n. 39. I. 9. 35. h.t. ao. 
I. 16. § 3. 

' n. 35. pr. h. t. Gains, 4. § a. 

' " Qondam ex contraotui qusedam 
ex facto... sunt. Ex contractu actio est 
quoUes quis sui juris causA cum all- 
quo contrahit....£x facto actio est 
quoties ex eo teneri quis incipit quod 
ipse admisit) veluti fnrtum vel injuri- 
am commisit vel damnum dedit." n. 
45. § I. h. t. *' Agit unusquisque aut 
cum eo qui ei obligatus est vel ex con- 
tractu vel maleficio." I. § i. h. t. 

* Gains, 4. § 5 : " appellantui^-in 



personam — actiones quibus dari fierive 
oportere intendimus, condictiones." n. 
95. h. t. § 3 : '' in personam qu» con- 
dictio appellatur." 

** Festus : " condictio in diem cer- 
tum ejus rei qua agitur denuntiatio.*' 
I. h,i. § 15 : ''condicere est, denuntiare 
priscft linguft." Gains, 4. 18: "Ac- 
tor adversario denunciabat ut ad judi- 
cem capiendum die 30 adesset." 

' n. 13. I. 9. § I. Gains, 4. § 19. 
Theopb. 3. § 15. n. 35. 3. Gains, 

4* § 53* 
7 n. 45. I. 75 : 7. 5. I. § 1 : 8. 3. 

35. 13. 7. 3. 
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action wa-s to recover a certain quantity of money 
(certa pecunia numerata), its particular name was 
" actio si certum petatur ;" if not for money, it was 
called "triticaria" or "triticaria condictio\" 

Many of these condictiones had their peculiar 
names indicating their origin, '^ condictio sine causdr/' 
'' condictio causdr dat4^ causfi, non secutd/' '^ condictio 
ob turpem causam/' " ei debiti," &c. 

K a personal action arose out of a new law 
which had not given to it any precise or specific 
definition, it was called ^^ condictio ex lege," or *^ ex 
lege condictiti&V 

Actions were divided into universal, which 
sought the collective whole, as the hsereditatis pe- 
titio'; 

Generales*, which had for their object several 
rights and obligations bearing a certain relation to 
each other; and 

Speciales^, which related to a single object, or to 
a number of objects included under the same species. 

They were divided into private, which con- 
cerned private interests, and popular, in which the 
public were protected*. 

In popular actions the praator might, if several 
appeared as plaintiffs, select one fittest; and the 
person who had an interest was preferred, " is cujus 
interest," to others. 



1 n. 13. 3. • n.6. II. 

* " Si oblig»tio lege nova introduota ^ II. 17. a. 38. H. 39. 3. i. 17. 
rii, nee cantttm eademlege quogenere ' U. 6. i. 73. ft 3. 6. t. § i. 
acUonia ezperiamur, ex lege agendtiin * " Earn popularem actionem dici- 
est" n. 13. 1. L un. : "oondictio miiB qua saam jiu popnlvu taeiur." 
quae ez lege descendit." H. 48. 5. 38. U. 47. 43. i. 
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of actions, those especially ''quibus vitas societas 
continetur/* belonged to this class. The '^stricti 
juris" applied to unilateral obligations where only 
one person was bound, e.g. " stipulatio/* "literarum 
obligatio ;" to the same class belonged personal * 
actions, where the formula ran "dare oportere," 
and " condictiones,*' in the narrowest sense. In 
these cases equity was as much due to the litigants, 
as in those '^ex fide bon& :" but equity prescribed a 
different fom of proceeding,. TOe LLn, we« 
not such gross barbarians, as^ to confine equity to 
one set of courts, and exclude it from another — that 
they lefl to those descendants of Jutlanders who were 
to sit on the bench of justice^ in the southern part 
of this island. 

There remains to be mentioned another class of 
actions called " arbitrariad.*' In these, whether real 
or personal, the judge is empowered to pronounce an 
"arbitrium'* provisionally for the plaintiff, and if 
it be not complied with, to impose upon the defend- 
ant the payment of such a sum as the equity of the 
case demands'. 



land only) locato condncto/* "nego- 
tiomm gestonim/' "mandati/* "de- 
positi," "pro socio," "tutela," "de- 
posiii pro socio/* "tnteliB," "com- 
modati, '* " pignoraticia, " * * familiie 
erciscundn/' "communi diyidundo/* 
" pnBBcripUs verbis qnsB de sBstimato 
proponitnr, et ea qn» ex permutaiione 
oompetit^*' and "hsreditaUs petitio." 
1 <' Quod ob rem datur ex bono et 
agvio habet repetitionem." H. i4. 6. 
6. 5. § 4: this was "stricti juris." 
10. 66. eod. : "hsDC condiotio ez bono 



et seqno introdncta:" see 15. 1. 1$, 
-where the law of nations is i^pealed 
to ; even in penal actions the same 
"cequiim** is invoked. U. 12, c. 9. i. 
n. 9. 3. 5. 5. 
47. 10. II. I. 
47. 13. 10. 
Cujacius, O&serv. 32. c. 14. 
* Gaiusy 4. § 163. I. §31. h.t.: 
" qnasdam actiones arbitrariaa appel- 
lamus .... in quibus nisi arbitrio ju- 
dicis is cum quo agitur aotori satisfii- 
dat^ Yel uti rem resUtnat vel exhibeat 
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With reference to the method of procedure, 
actions were divided^ into '* vulgares actiones," " ju- 
dicia prodita/* and "in factum actiones." The 
"vulgares actiones*' were moulded according to 
formulaB* which made technical mistake impossible, 
just as ours till within these few years made it in- 
evitable. The formula© were either "in jus con- 
ceptaD," when they set forth a ground of complaint 
according to the Civil Law, or "in factum con- 
ceptae," when the "factum** was at the beginning 
of the formula^ 

The "in factum actiones*" included the 

1. Praetorian*. 

2. The Praescriptis verbis actiones*. 

3. The utiles ^ 

These are not to be confounded with the '* for- 
mula in jus," and the "formula in factum con- 
cepta," of which an account, invaluable to the jurist, 
is given by Gains, 4. § 45, 46, 47. It is curious to 
contrast the anxious care of the Boman legislator 
to make every pleading subservient to substantial 



yd Bolvat vel serviun decUkt oondem- 
nari debet." 4. 3. i8. § i. 68. 10. 
I. 4. § 3. n. 4. 3, 4. 13. 4. a. "Ar- 
bitraria actio ntriusqne ntUitatem con- 
tinet actoria et rei." § 3. 

^ n. 19. 5. I : '' NoDnunquam eve- 
nit nt ceuantibuB judidis proditis et 
▼ulgaribus actionibtui quum proprinm 
Domen inyenire non possamus facile 
descendamns ad eas quse in factum 
▼ocantnr." a eod. : " nam qaum defi* 
cimit viilgaria atque nsitata actionum 
nomina pnescriptlB verbis agendum 
est.'* II eod.: "quia actionum non 
plenus nnmems esset ideo plerumque 
actiones in factum desiderantur, sed 



et eas actiones quse legibus prodita 
sunt si lex justa ao neceasaria sit, sup- 
plet Pnetor in eo quod legi deest." 

* I. b. t. n. 38. 5. 46. 
« Gains, 4. §§ 45, 46. 

* n. I. h. t. 

« n.«. 14. 7* §^ n. 13.1. II. § I. 

44. 7. 13. and n. 2. 14. 1. 1. & 9. & 13. 
§ I. & 16. & 11. & 44. Oaius, 4. § 133. 
Cod. 3. 14. 6. 

« n. h.t. 3—4. n. 16. 3. 1. §9, 43. 

36. 3. 3. 10. 3. 33. 

' n. 9. 3. 53. II. n. b.t. 

Tbe fonnubs were abolisbed by Con- 
stantine. 

Cod. 3. 58. I. 
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justice, with the equal anxiety to promote an oppo- 
site object in the pages of Meeson and Wellsby \ 



JUDICIA, ORDIKARIA AND EXTRAORDINARIA*. 

The characteristic of the "ordinaria judicia" 
was, that the magistrate within whose jurisdiction 
the suit was brought, instructed the process, pointed 
out and enforced the legal rules applicable to it — 
and having done this^ named a private judge, to 
whom (subject to these directions) the determination 
of the case was entrusted. 

When the magistrate himself, without the inter- 
vention of a private judge, investigated and decided 
the case, he was said '^ extra ordinem jus dicere/' 
and the ''judicium'' was " extraordinarium." In 
the time of Diocletian and Maximian this was 
established as the general rule, and the naming of 
a private judge became exceptional. Thus the '' soli- 
tus judiciorum ordo " was gradually abolished, and 
the old system inverted. 

Besides this, judgments were divided into those 
which " legitime jure consistunt,'' "legitima judicia,'* 
such as arose in Kome or within a mile^ of Rome 



^ See Reeve, SUt. of English Law, 
Vol m. p. 89. 

'I. 3. I a. I. Savigny, OetcMeKU 
det R,jR, Vol. I. p. 10 1. Theophilus, 
3. la : i/ttUa rd ducoffHfpia 6p9tydpta 
ijr, TovriffTUf ii^Ua iKweiro hf fjubptfi t(^ 
Kcup^ Tov KOPpiirrov . . . ff^fupw 6i tQv 
hiKwrnipUsp i^p<MpdtwapU» 6in-taF jccU 
h vturrl Katp0 7v/tfra j'o/i^w. 

L 4. 15: *'qaotie8 extra ordinem 



jus dicitarqualia sunt bodie omnia ju- 
dicial" ''tunc locum habebat quando 
judida ordinaria in usu erant sed cum 
extraordinariifl judiciia poBteritas usa 
eet." I. 3. II. 

* GaiuB, 4. 103 — 105. Pro Jtotc 
Com. 5. GaiuB, 4. 109. 

n. 4. 6. 31. n. 27. 7.9. § 2, Gaiua, 
4. no. 
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between Roman citizens and those **qu» imperio 
continentur." To the last class belong the *' recu- 
peratoria judicia," those in which the single judge 
or one of the litigants was a peregrinus, and those 
which arose between Roman citizens at a greater 
distance than a mile firom Rome. 

AOTIONES PERPETU^ ET TEMPORALES. 

In the old Roman Law' the '^Perpetuse ac- 
tiones" were those which were not destroyed by 
prescription; and this was usually the case with 
those founded in the Civil Law. *' Actiones tem- 
porales," or " temporarise," were those which must be 
instituted within a certain time. Theodosius' made 
a law that all actions must be begim within thirty 
years from the time when the cause of action first 
existed, with some exceptions in favour of " actiones 
hypothecariae," "actiones" for the "fundi patri- 
moniales'' of the ruler, and "actiones" for the 
claims of the Church or benevolent institutions. 
From this time actions, the right to bring which con- 
tinued for thirty years, were called perpetuae; and 
those which expired in a shorter time were called 
temporales. 

EXCEPTIONS. DEFENCES \ 

To enter into any detail upon this subject would 
be beyond the scope of this undertaking. Many 

» Gmub, 4. no. But we H. 48. Ep. 10. 53. n. 44- 3- Cod. 7. 39. 
II. a. n. 5. 2. 8. §17. >/n*e. 4. 13. n. 44'i- G«us, 4, 

' Theopb. c. 4. 14. SymmachuB, 115. 

11 
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of the " exceptiones" were furnished to protect the 
Defendant against the injustice which would be the 
consequence of a literal application of the law. The 
"exceptio" took the Defendant out of the category in 
which the ** intentio" or charging part of his adver- 
sary's statement had placed him. If, for instance, 
the Plaintiff had agreed not to sue the Defendant, 
bound to him by a former covenant, the Defendant, 
admitting the existence of the obligation, excluded 
himself from the effect of it by the exceptio of the 
" pactum conventum." Thus Ulpian says, " exceptio 
est quasi qussdam exclusio, quae opponi actioni cujus- 
que rei solet, ad excludendum id quod in intentionem 
condemnationemve deductum est.*' 

They were perpetual* and temporary, or dilatory 
and temporal. Some of the most important are 
the " exceptio rei judicatae *," the " exceptio doli'," and 
the " exceptio metus." The "exceptio doli" was esta- 
blished that no one should turn the law into an 
occasion of profiting by his own evil act, against 
natural equity, "ne cui dolus suus per occasionem^ 
juris civilis contra naturalem sequitatem prosit.'* 
The "exceptio doli" was "in personam;** that of 
" metus,** " in rem." Every " exceptio in factum" 
gave rise to a "doli exceptio.*' For he was guilty 



1 n. 44. 3. 3. 

> Eod. 2. 

> Eod. 4. Eod. 4. § I. 

^ n. 44. 4. 3. § I : "non sufficiet el,'* 
i.6. the Defendant, "ostendere in re 
esse dolum aut in alterius dicat dolo 
iaotum ; eorum personas specialiter de- 
bebit enumerare dummodo hae sint 
quanim dolus noceat," it must be the 



'*' dolus malus actons ;" the Praetor did 
not say, Find for the Plaintiff, ''si in 
eA re nihil dolo malo factum eat;" but, 
''si in eft re nihil dolo malo oetorir 
factum est:" on the contrary, the 
"metus exceptio" ran, "si in eft re 
nihil metus causft fiictum est." n. 

44. 4- 4- § 33. 
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of "dolus'* who sought to obtain that which the 
Defendant had a valid reason to refuse, " quod qud,- 
cunque exceptione elidi potest petit/' unless he was 
ignorant of the circumstances — **nisi talis sit igno- 
rantia in eo ut dolo careat*;" for even if originally 
ignorant, he has no right, when the facts are made 
known to him, to persevere. In the "bonsB fidei 
judicia " the exceptio doli was not specified in the 
formula, but taken for granted : " In. bonsB fidei ju- 
diciis inest exceptio doli^" 

The Principles of Boman Law as to the "ex- 
ceptiones " were. 

First. That the Defendant was bound to prove 
the "exceptio*:'' "Reus in exceptione actor est." 

Secondly. That the Defendant by pleading the 
"exceptio," did not admit the Plaintiffs charge : " Non 
utique existimatur confiteri de existimatione adver- 
sarins, quocum agitur qui exceptione utitur*." 

Thirdly. That the Defendant might avail himself 
of difierent "exceptiones*:" "Nemo prohibetur pluri- 
bus exceptionibus uti quamvis diversse sunt^." 

Fourthly. That though the "doli mali actio" 
must be brought within a certain time, the "doli 
mali exceptio" was perpetual, because the Plaintiff 
could choose the time to sue, but the Defendant 
could not choose when he should be sued^. 



^ n. eod. 4. § 5. dolo actio ceiio tempore finitur, 

Grftius, 4. 119. ita etiam exceptio eodem tempore 

* n. 94. 5. 91. 30. 84. 5. 18. I. danda est, nam Iiseks perpetuo com- 
68. T. 18. 5. 3. petit, cum actor quidem in suA 

' n. h.t. 1. 1. potestate habeat quando utator suo 

^ 9. eod. jure, is autem onm quo agitur non 

' 8. eod. habeat potestatem^ quando conve- 

* 44- 4- 5* § <^: "Non licut de niatur." 

11—2 
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I now propose to lay before the reader an ac- 
count of the Preventive Bemedies furnished by the 
Koman Law. This will involve the consideration 
of the peculiarly Praetorian jurisdiction, under which 
will fall the Obligationes ex Delicto, and the law of 
Servitudes. We shall then examine the law of Con- 
tracts and of Inheritance. 



CHAPTER VI. 



PKEVENTIVE REMEDIES 



INTERDICTS. 

Most of the particular interdicts will be con- 
sidered under their several heads, in the particular 
matters to which they relate. But it may be useful 
to prefix an account of this peculiar and most salu- 
taiy branch of pr«torian jurisdiction. 

Originally they consisted in certain formulad, but 
they may be defined as proceedings by which the 
Prsetor forbids or commands some action. 

They applied, says Ulpian, to divine and human 
things. To divine, as those '^ de locis sacris aut re- 
ligi^;» to hum.; thing,, aometim* in the «« 
of private or public property, " de his qu89 sunt ali- 
cujus ;" sometimes in the case of what was the pro- 
perty of no one, " de his quae nullius sunt." Those 
relating to property were either when the property 
was public or private. 

Public : '' de locis publids, de viis, deque flumini- 
bus publicis.** 

Those affecting private property might relate '^ad 
universitatem," as the interdict *' quorum bonorum f 

* n. 43. 1. 
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or particular things, as the interdictum " uti possi- 
detis,** " de itinere actuque." 

There were three kinds of interdicts, " exhibitory,** 
" prohibitory," and *' mixt," which were both prohi- 
bitory and exhibitoiy. 

The exhibitoiy interdicts were those which ordered 
the production of a particular thing. The prohibitory 
those by which a particular act was forbidden. Some 
edicts related to what was present, as the ^' uti pos- 
sidetis ;" some to what was past, as those *' de itinere 
actuque et aqud, sestivd.." Some, as has been stated, 
were double, some were simple ; some were annual, 
some perpetual. Some are given directfy against the 
principal, others called noxales, on account of the 
delicta of those under our power — as when they 
have broken down or destroyed any thing, or raised 
a new work, " clam" or " vi'." 

The produce of what the interdict enabled the 
litigant to recover, could only be what had accrued 
from the day that it was sued for. The interdict 
had no retroactive operation. 

INTERDICT "QUORUM BONORUM'." 

By this interdict the person whom the Praetor 
had sent into possession of property demanded resti- 
tution of that property from those who actually pos- 
sessed, or who were supposed to possess it, bs heirs 
or possessors. 

It applied to the *^ universitas," and not to par- 

^ n. 43. I. S' "Interdiota nozalU noetiA potestato lont dantur.** 
lunt quK ob deUeta eorum qua in 'IT. 43. tit. 9. 
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ticular things. It did not reach the debtors to the 
inheritance, but merely the possessors of the property 
to be inherited. The person who applied for it was 
bound to prove that he had a right to the possession ; 
therefore if Caias demanded possession of property 
as the son of Titius, he was bound to prove that he 
was so. 

QUORUM LEGATOBUM*. 

This was given to obtain possession, and to enable 
the heir to recover what a legatee has taken as a 
legacy without the consent of the heir. The Prsetor 
assisted the heir after he had given the requisite 
security against the letter of the law. 

It lay only against the possessor who claimed 
what was sought to be recovered as legatee or fidei 
commissarius, not against him who claimed by a 
'' donatio mortis caus4." 

It was given to the heir and to the possessor and 
to their heirs and successors, but only, as has been 
said, after security* had been given. 

With the characteristic wisdom of the Koman 
Law, it lay not against the possessor only, but against 
him **qui dolo desiit possidere," that is, who had 
purposely deprived himself of the power to restore 
what was sued for. 

Though neither the ''usus** nor the "ususfruc- 
tus'' could, strictly speaking, be said to be possessed, 

^ n. 43. 3. "Vi quod qais legi^ hnrede petere.** 

tomm nommey non ex volnntate lu»- ' "Satis dainm fio wbttror, li lio 

redis oooupavity id restatoat lueredi; satis datum sit nt l^gatario vel ipso 

etenim eqnissimnm pnetori Tisam jure aoqoisita sit idoneacaatio, Tel per 

est Qntunqaemqiie non sibi ipsnm mandati actionem acqairi possit, et 

jus dioere, oooupatis legatis, sed ab tunc inteidicto locum fore." £od. 
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but to be held*, the interdict lay for them as it 
did for a servitude. 

"NE VIS FIAT EI QUI IN POSSESSIONEM 

MISSUS EST'." 

This was given to protect the person whom the 
Praetor had directed to take possession of property 
for the purpose of safe custody' imtil his claim upon 
it was decided^ or the cause for which he was 
authorised to take possession had ceased. 

It mattered not for the purpose of the interdict 
whether the person against whom it was sought had 
prevented the person seeking it from taking posses- 
sion by fraud, or expelled him from that possession 
by violence. 

DE TABULIS EXHIBENDI8*. 

This interdict was exhibitory. It lay against 
the person possessing or fraudulently ceasing to 
possess. ** qui dolo desiit possidere." any testamentary 

oaus.^ te^unenti contiaLt," "ad omnem omlo 

scripturam testamenti sive perfectam sive imper- 
fectam:" it mattered not if it was invalid^ if a sub- 
sequent will had been made, if it was said to be 
forged, or made by him who had not ''testamenti 
&ctionem/' nor if the will had been in part or 

^ "Quod neqm funisfractuB neque materiaB ipdiu apprehendende oopiam 

118UB poanddvr sed magis tenetur" faoere.'* 
£od. ^ Eod. I. Sr 

3 n. 43. 4. * § ro. ''quia verba pretoris rdu 

' U. 42. 4. querit fecenmt meationem." 

* n. 43. 5. "Exhibere, hoc est 
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totally '^deletum sine dolo." It lay against the 
'* sedituus" or '* tabularius" to whom the care of the 
will had been entrusted. 

The object of it was to compel the witnesses of 
the will to attest their signatures^ before the Praetor, 
— if they would not attend voluntarily, they might 
be coerced; any one might apply for it who took 
an interest under the will, and the " condemnatio" 
was " quanti interfuit," the amount of his interest. 

^ And then the preposterouB use of written e^dence in courts of Equity ib 
imputed to the Roman law t 



CHAPTER VII. 



OBLIGATIONS ARISING FROM DELICTA' 



GENERAL REMARKS. 

"Delictum'* is the intentional violation of a 
general law. Every one who commits such an act 
is liable to repair the damage he has occasioned^ and 
to suffer the penalty inflicted by law. This liability, 
civil as well as penal, attaches to each offender, 
nor does the punishment of one exonerate the rest, 
"si cum uno agatur cseteri non liberantur*.'* 

By the Roman Law "delicta" were divided into 
public and private. This division is marked by the 
different power of accusation, as it is extended to 
every citizen or limited to the injured person, by the 
different tribunals, under the jurisdiction of which 
such offences fell, by the character and method of 
applying the punishment inflicted. Any Roman 
citizen might prosecute a public " delictum ;" on the 
contrary, the sufferer alone could institute proceed- 
ings for a "privatum delictum." Private delicta 
were tried in the same manner, and before the same 

^ De la Serv% Ouno dd Dereeho an tor; nam in aliis furibui ejuBdem 

Rimano, Vol. n. p. 385. ra pluriboa, non est propterea csteris 

' n. 9. 9. 1 T. § 3. So n. 46. 7. 55. 1. p€bn» deprecatio quod ab uno jam 

"QuamTis unus,*' ic. tutor, "duplum ezacta eit.*' 
prmtiterit, nihilominui etiam alii t«ne- 
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judges^ as a civil obligation. Public delicta were 
subject to their own forms of proceeding, and tried 
by other judges. In private delicta the penalty was 
employed for the benefit of the person injured. In 
public delicta the punishment was corporal, or a 
fine paid to the treasury. 

The opinion of Ortolan and Du Caurroy, that a 
criminal intention was not requisite in all cases to 
establish a "delictum privatum" cannot be main- 
tained. Their argument is that the Lex Aquilia 
inflicts the same punishment on an injury occasioned 
by negligence as on an injury which is intentional. 
But if we observe that the Aquilian Law punishes 
not delicta only, but negligence also, inflicting the 
same penalty, but not attributing the same cha- 
racter to its consequences, as in cases of delicta, we 
shall reject a theoiy that is inconsistent with the 
spirit of the Koman Law. To this it may be added, 
that however the acts of imprudence punished by 
the Aquilian Law, if considered separately, infer no 
wrong intention, yet they are the result of other 
voluntary acts done in violation of law, and of the 
precautions enforced by law to guard against evils, 
and thus are impressed with some portion of the 
character of delicta. 

The private delicta^ enumerated in the Institutes 
are furtum«-rapina-<iamnum-injuria. The Di- 
gest treats of several others, as " de tigno juncto,'* 
^'arborum furtim csesarum," each having its origin 
in the law of the Twelve Tables : the " servi cor- 
rupti':" the action for an injury inflicted "dolo malo" 

» Gains, | i8a. L. 3. * H. 47. 3 = 7. h. t. » H. 11. § 3. 
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in a crowd ^ — in these actions the condemnation for 
the first year was " in duplum," afterwards " in sin- 
gulum :" the action ** quod metus causa' :" the action 
against those who took advantage of a fire, a falling 
down of bondings, a shipwreck, a naval fight, to 
appropriate property — actions the condemnation of 
which was for the first year " in quadruplum/' after- 
wards *' in simplum/' 



PREVENTIVE REMEDIES. 

Obligations arising from " delicta*" and " quasi 
delicta/' 

Delicta interfering with the exercise of public 
rights. 

The doctrines of the Koman Law^ on this subject 
relate, 

1. To the protection of a "locus sacer:" "Ne 
quid in loco sacro fiat." 

An interdict lay against the person who violated 
this rule. 

2. To the protection of a "locus publicus*." If 
any thing was done to injure a "via publica/' any 
one might obtain an "interdictum prohibitorium*" 
against the wrong- doer. 



^ n. 47. 84. " Hoc autem edicto 
tenetar non boIub qni damntim in 
tarb& dedit, aed et ifl qui dolo malo 
feoerit ut in turb& damni quid daretur, 
sive illo venerit sive non fuerit pne- 
sens... dolus enim malui etiam absen- 
tie esse potest." 

■ n. 47. 9- 

* n. 43. 6. to 43. 15. 

4 « In muris itemque poriis et aliis 
Sanctis locis aliquid facere ex quo 



damnum aut incommodum irrogetur, 
non permittitur." U. 43. 6. 3. 

' n. 43. 8. "Ne quid in loco pub- 
lico vel itinera fiat.** *'Viam publi- 
cam earn dicimus cujus solum publicum 
est... viae privats solum alienum est^ 
jus tantum eundi et agendi nobis oom- 
petit." 4. §91. b.t. 

* "Hoe interdictum perpetuum et 
populare est." i. 34. h. t. 
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But the rule applied only to the •* viae rustics :" 
the "urbicae" were under the care of the magistrate'. 

An "edictum restitutorium" lay against one who 
continued such an injury*. 

3. To protect the navigation of public rivers : 
" Ne quid in flumine rip&ve ejus fiat quo pejus navi- 
getur," or " quo statio iterve navigio deterior sit^." 

4. To prevent the course of a river from being 
changed*. 

5. For the protection of "aqua ex castello*." 

6. For the protection of the public " cloaca*." 

7. To prevent the burial of a corpse or the 
building of a tomb on the property of another 
against his will^ 

8. " Operis novi nuntiatio®." 

One of the most refined and admirable parts of 
Eoman j urisprudence. 

The " operis novi nuntiatio" is the extra-judicial 
act by which any one apprehensive of injury from 
walls newly begun may prevent their continuance, 
till his right has been decided^ with the privilege of 
compelling his adversary, who perseveres after such 
a notice, to restore every thing to the state in which 
it was at the time the "nuntiatio" was given, how- 
ever the question of right may be decided •. 

The operation of this remedy was not retrospec- 

^ n. 9=34. b. t. ' "Hoc interdictum prohibitorimn 

* 2, 35. h. t. esse palam est." H. it. 8. § 4. 

* n. 43. n. * n. 39. 1, n 43. 15. Cod. 8. u. 

* n. 43. 13. ' n. 39. I. ao. § 3. "Praetor ait 
' 43. 20. Le. "ex eo receptaculo quod factum est re8titua8...neqne in- 

quod aquam publicam susdpit.'* terest quid factum sit an non, sive jure 

* 43* ^3* !• § '5- § i^* factum est, sive non jure factum est, 

2. n. II. 8. interdictum locum habebit." 
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tive : '' Adversus futura opera inductum est, non ad- 
versus pr»terita/* 

There were three grounds on which the ^' operis 
no vi nuntiatio ' " could be applied for — 

Natural : when any thing was fixed in a build- 
ing of our own, or erected on our soil. 

Public: when any right established by law was 
violated. 

Impositions : t. e. to guard what had been im- 
posed. 

When any one having imposed a servitude on 
his buildings did what interfered with the enjoyment 
of it«. 

The "nuntiatio" could only be employed for 
injuries connected with the soil, ^^ opera solo con- 
jimcta." Ulpian says he makes an "opus novum" 
"qui aut sedificando aut detrahendo aliquid pristinam 
faciem operis mutat*." 

Again, the remedy lay, 

"Damni depellendi cau8&," "ut damni infecti 
caveatur*." 

" Publici juris tuendi gratiS,*," in which case any 
citizen of age might apply for it : in other cases the 
right was limited to him " ad quem res pertinet*." 



* n. 39. 1. 5. § 9. 

* Whether this extended to all ser- 
vitades ia the sabjeot of mach discas- 
non. Glucky Vol. x. p. in, in spite 
of the laige expression of Ulpian, 
n. 43. 15. § 5 : " Jns habet novnm 
opus nnntiandi qai ant dominium aut 
servitutem habet." The passage in 
the text is "ndibus suis," which 
wonld exdade the semtude "pnedi- 
Oram rasticoranii'* and this view is 



fiuiher borne oat by the L. 14. h. t. 
> I. § II. kt 

* n. 39. 1. 17. n. 43. «4. 1. 7. 

* " Nam reipublicsB interest quam 
plurimos ad defendendam soam oau- 
sam admitti.'* n. h. t. 3. 

* I. 90. 4. h. t. "Quem in locam 
nanUatom est nequid operis novifieret, 
qnA de re agitor, quod in eo loco 
antequam nuntiatio miaaa fieret, aut in 
eft causA esset ut remitti deberet^ fae- 
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Whatever was done after the ^^nuntiatio" was 
illegal. 

It was a peculiarity of the *' nuntiatio/' that it 
was "in rem," not "in personam;" wherefore it 
availed against a madman or an idiots 

It must be made on the spot, '' eo loci ubi opus 
fiat." It need not be given to the master ; if given to 
any one "qui in re prsesenti fuit domini operisve 
nomine/' it was sufficient, though a slave, a wife, a 
boy, or a girP. 

If the person who complained of the work, com- 
plained only of a portion of it, he was bound to 
specify the exact portion of which he complained, 
and define the limits within which the work might 
be carried on. 

The "operis novi nuntiatio" was only valid for 
him in whose name it was given': "Morte ejus qui 
nuntiavit extinguitur nuntiatio." 

The rights however, acquired by the violation of 
the "nuntiatio" was not extinguished by the death 
of the person who used it*, 

As to the defendant, the proceeding being " in 
rem*" was valid against his heirs— with this distinc- 
tion, that in case of transgression he might be com- 
pelled to restore the plaintiff to his original condition, 
at his own expense, which was the penalty of his 

ttim 08t| id restitnas." n. 43. 24, 7. §1. in re pnesenti operis novi nantiatio- 
" Qui ante remisrionem nuntiationis, nem factam esse, at domino possit re- 
con tra quam prohibitoa fuerit, opus fe- nuntiari.'* 
cerit, duobus interdictis tenebitur, uno ' 8. 6. h. t. 5. 6. h. t. 
quod ex opens novi nuntiatione com- ^ 90. § 6. h. t. 
petit, altero, quod vi aut clam,'* &c > 8. 7. h. t. 13. h. t. But thia in 

^ 10. h. t. irreconcileable with II. 4. 7. 3. § 3. 

' 39* <• 5' § 3^* 4< "Sufficit enim Meennann, Th«i, 6. p. 781. 
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&ult ; but if he died, the heir was not liable for the 
penalty, but only obliged to allow the plaintiff to 
destroy what had been done, to furnish " patientiam 
destruendi opens V' unless in so far as he was a 
gainer by the transgresmon of the law'. 

If the spot belonged to several, the "auntiatio" 
was valid against all ; but if one of several proprie- 
tors transgressed, he alone was liable to the interdict, 
the others being only bound to the " patientia." The 
" nuntians " was bound to take recorded evidence of 
the state of the work when he made his protest, " ut 
appareat quid postea factum sit*." 

An "exceptio" prevailed against the interdict 
when after the "nuntiatio'^ an agreement* had been 
settled between the parties, unless the "nuntiatio*" 
had been "publici juris tuendi gratis," in which no 
such agreement could be vaUd; or if the work was 
such as to admit of no delay, the defendant might 
apply to the judge to determine "an talia opera 
fuerint ut contemni nuntiatio deberet*:" — again, the 
"nuntiatio" had no effect where the defendant was 
engaged in an act expressly sanctioned by law, e. g. 
repairing a " rivus." 



1 M. h. t. 

» 20. §7, 8. h.t. 

> L. 8. cod. tit. § potest. § et pro> 
ban. "TJt probari poent quid postea 
fedificatum sit modulos munire debet 
is qui nuntiat, qui ut sumantur con- 
feranturque Praetor decemere solet." 

^ I. § lo. h. t. "An danda sit 
conventionis exceptio, et ait Celsus 
dandam." 

« n. 3. 14. 7. § 14. "Si paciscar, 
ne opens novi nuntiationem exsequar, 



quidam putant non valere pactionem, 
quasi in eft re Pnetoris imperium ver* 
setur: Labeo autem distingruit, ut si 
ex re familiari opens novi nuntiatio 
sit facta, liceat pacisci ; si de republic^, 
non liceat : quad distinctio vera est.'* 

• n. 39. I. 5. § 13. "Proinde si 
quis cum opus hoc morft periculum 
allatunun esset nuntiaverit opus no- 
vum^ dicemus apud judicem quaeri 
debere all talia opera fuerint ut con- 
temni nuntiatio deberet.*' 



VII.] PREVENTIVE REMEDIES. 177 

As to the manner of extinguishing the "operis 
novi nuntiatio," before Justinian the rule was, that 
it expired in a year, and could not be renewed unless 
the nuntians had procured a sentence within that 
time in favour of his "jus prohibendi." Justinian 
abolished this rule^ 

Another cause was, the remission of a competent 
judge'. 

If the defendant wanted to exonerate' his work 
from the '^operis novi nuntiatio," he applied to the 
proper judge for a "remissio," and this was given at 
once unless the nuntians swore, '^se non calumnise 
csLMsk opus novum nuntiare^," or the '* cautio de rato" 
was not given by him who had given the " nuntiatio 
procuratorio nomine *." 

In other cases a petitory suit was instituted in 
which the nuntians was plaintiff, and therefore 
sustained the "onus probandi." The nuntians by 
adopting this mode of action renounced all possess- 
ory remedies •, and therefore Ulpian^ gives the per- 
son whose right is encroached upon a caution against 
adopting this form of remedy, unless in cases where 
the soil beyond all doubt belonged to the defendant, 
recommending in other cases recourse to the interdict 
"quod vi aut clam," or the "uti possidetis." 

1 Cod. h. 1. 1. iiD. novi Dantiatione ; casterum operis noyi 

' n. 43. 75. 1. un. nuntiatione poBsessorem eum faciemus 

' 39. I. 5. § 17. cui nutitiaveriniuB : at si in suo quid 

* 5. § 14. h. t. faciat quod nobis noceat, tunc operis 
'^ 5. § 18. h. t. novi denuntiatio eiit necessaria." 

• 5. § 10. h. t. Basil 58. 80. Gr. i. H. 5. § 17. 8. § 3. § 4. i« ; ao. § i ; 
§ 3, <J TapaYf4W<ay ylverai ii^dywy. 21. h. i. U. 43. 35. L un. § 2. n. 46. 
I. § 6. h.t. 5. 2. § I. 46. 5. I. § 6. 

^ 5. § 10. h. t. ** Melius esse eum Cap. ult. X. de novi op. nunt. 5. 39. 

per PraBtorem vel per manum, i. e. la- Greg. 9. n. 46. 5. i. 6. 8. § 3. h. t. 
pilli jactum prohibere, quam operis Cod. h. t. 1. u. 

12 
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Another cause was '^ stipulatio ex operis novi nun- 
tiatio," that is, where the defendant gave the '^ cautio 
de demoliendo," a promise that if defeated he would 
replace every thing as it stood at his own expense. 

Lastly, the death of the nuntians, or his loss of 
aU interest in the property concerned. 

OF PROHIBITIONS* AND THE INTERDICT 

«'VI" OR "CLAM." 

Closely connected with the " operis novi nuntia- 
tio" is the *' prohibitio/' and the interdict " quod vi 
ant clam/' founded upon it. 

If any person interested in the land forbad ano- 
ther from altering its condition, and the " prohibitus** 
notwithstanding persevered, the "interdictum quod 
vi" obliged him to restore every thing to the state 
in which it was when the prohibition was signified 
to him. 

The right of the "prohibitus" did not come into 
question : if he persevered he violated the law, as in 
the case of the *' nuntiatio." **Parvi refert utrum 
jus habuerit faciendi an non, sive enim jus habuit sive 
non ; tamen tenetur interdicto propter quod vi aut 
clam fecit ; tueri enim jus suum debuit, non injuriam 
comminisci." 

No particular form was requisite to signify the 
"prohibitio"." The simplest act was sufficient, so 
entirely different from the English Law was Boman 
Jurisprudence. 

1 n. 43. 14. piUumye jactantis prohibendi gratiA.' 

s "PlrohibituB intelligitor quovie 10. § i. h. t. i. § 6. h. t. "Vi factum 

prohibentiB actu: ideiit, veldioentia 86 id yidetur esse quA de re quis cum 

prohibere, yel manum opponentis, la- prohlbetur iacit." n. 50. 73. § a. 
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The '^prohibitio" was a wider remedy than the 
"nuntiatio/' It comprised "opera in solo facta/* 
i. e. all changes of any kind that affected the pro- 
perty ; not merely buildings : '^ qui arbores sucddit 
utique tenebitur et qui arundinem et qui salictum . • . 
item et in yineis succisis, et si quid circa arbores 
fiat^" So, loading rich soil with a pile of manure, 
digging a trench into which the ox of the "prohibens" 
has fidlen in a public wood, destroying a house, 
taking the tiles from one, polluting a well-spring, 
ploughing in certain cases, might be among the 
objects it was to prevent. 

The remedy lay not for the owner only but any 
one who had an interest, '' quia ego sum cujus in- 
terests" The rule that the '^nuntians" made the 
defendant for the purposes of the proceedmg a " pos- 
sessor," is inverted in the case of the "prohibens"." 
Therefore not the " prohibens," but the *' prohibitus," 
became the plaintiff. But if the heir of the "pro- 
hibitus,'* " ignorans causam praecedentem," continued 
what his predecessor had begun, the interdict could 
not be used against himl The edict applied to the 
possessor however innocent, for it ran, "quod vi 
aut clam factum est*,*' not " quod vi aut clam fecisti," 
as IJlpian remarks. 

The liabilities are concisely summed up by Paulus*. 
He "qui vi aut dam fecit," if the possessor, was obliged 
to allow and pay for the removal of what he had 

^ 7. § 5- § 6- § 7* § 8. h. t. 7. § 5. « 16. § 3. b. t "In BuninA qui vi 

13* § 3* § 4- § 7- ^* t. n. 47. 7. II. ant clam fecit, si possidet patientiam 

* I3< § 4< § 5> b. t. II. h. t. et impensam tollendi operid qui fecit 

' n. 39. I. 5. § 10. neo possidet impeniam, qui possidet 

^ 10. § 3. h. t. ' § 13. h. t. nee fedt patientiam tantom debet.*' 

12—2 
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done — ^if the doer, but not the possessor, to pay for 
it ; if being sued he was the possessor but not the 
doer, to allow it. The same principles that apply to 
the interdict "quod vi" hold good when an "opus 
clam factum" is in question. Ulpian has given the 
definition of the " clam," " clam facere videri Cassius 
scribit eum qui celavit adversarium, neque ei denun- 
tiavit, si modo timuit ejus controversiam, aut debuit 
timere." The Boman Law discouraged chicane as 
much as violence. 

"CAUTIO DAMNI INFECTI'." SECURITY AGAINST 

ANTICIPATED INJURY. 

There were cases in which though a person had 
sustained a very positive injury, he coidd recover 
no compensation. If an old house fell upon that to 
which it was contiguous, not only could the owner 
of the house injured recover no damages from the 
owner of the first house, but he could not compel 
him to carry away the rubbish if he chose to abandon it : 
"si modo omnia quae jaceant pro derelicto habeat." 

In order to guard against' such an occurrence 
the person endangered might demand security from 
the owner and maker of the "opus" by which he 
was menaced, for indemnification against the appre- 
hended injury. If on account of "angustiae tem- 
porise" or absence on behalf of the commonwealth, 
injury had happened before the "cautio" had been 
required, the person injured might obtain "cautio 
de damno prseterito." The person from whom the 
cautio was sought might exonerate himself by giving 

» n. 39. fl. 6. • 7. h. t. * 9. pr. h. t. 
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t 

up the property, or opus^ ; if he did neither, the 
plaintiff might be put in possession of the " sedes," 
at first without ousting the defendant, ^^missio in 
possessionem ex primo decreto*." If this was inef- 
fectual, the property was considered as derelict, and 
passed to the plaintiff, who might instead, if he pre- 
ferred such a course, suppose the cautio had been 
given'. 

AQU^ PLUVLE AROEND.E ACTIO*. 

This was also a remedy against anticipated wrong, 
" damnum nondum factum ;" after the completion of 
a work however, "opere tamen jam facto," from which 
damage was apprehended. It lay whenever in con- 
sequence of any work changing the natural current 
or drain of " aqua pluvia," i. e. water descending 
from the sky, whether it mixed with other water or 
not, there was reason to fear injury to the land of 
him who employed it. It lay against the owner, not 
against the '' usufructuarius*," for the restoration of 
the original drain, and not for compensation that 
had accrued " ante litem contestatam." 

It might be answered by shewing that the "opus" 
was done by public authority"; that it had existed'^ 
from time immemorial; that it was a servitude to 
which the land of the plaintiff was bound to submit; 
and that it had been done " patiente vicino®," with his 
tacit assent. 

^ 7. h.t. n.5. 6.§6. 7. ii.§3. fl3.§fl.h.t. 

* 15. § II— w. h.t. 15. § 16. h. t. • 2, § 3. M. § I. h.t. 

' 13* § ult. h. t. n. 43. 4. 4* § ^* ^ *^ Si tamen lex agri Don inveDiatur 

* n. 39. 3. vetustatem vioem legis tenere/' 



'Ad "utiliB actio" lay agaiDBt the ^ 19. h. t. 

fructuarius. n. 22. § 7. h. t. 3. § 4. 
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ACTIO AD EXHIBENDTJM*. 

The object of this action was to compel the 
possessor of any moveable, to produce it for the 
inspection of any one who had a just and probable 
cause (of the existence of which cause the judge 
was to detennine) for demanding to see it. Several 
admirable maxims of Boman jurisprudence are con- 
tained in the chapter dealing with this subject. For 
instance, he who had fi:audulently ceased to possess 
the thing in question, '' qui dolo desiit possidere," was 
treated as the possessor. And again, in answer to 
one of those cavils which are the scandal of human 
reason, and which our law has so anxiously en« 
couraged, I find this noble passage : '' non oportere 
jus civile calumniari, neque verba captari, sed qui 
mente quid diceretur animadvertere conveniri V 

I cannot end my remarks' on this head without 
observing that this law contains the rule from which 
our doctrine of Habeas Corpus was taken, probably 
through the medium of some canonist. The passage 
is as follows : ^^ Si liber homo detineri ab aliquo 
dicatur, interdictum adversus eum qui detinere dici- 
tur de exhibendo eo potest quis habere*.*' 

Where the defendant did not admit* the posses- 
sion, or where, though the equity existed, there were 
technical obstacles to this form of proceeding, there 
lay a suppletory ''actio in factum*." To this head 



^ n. 43. 5. Jh tainUU exhihendis, ^ n. 10. 4. 13. 

n. 10. 4. • "^mtasezhibilaoiiis." n. 10. 

■ n. 10. 4. 19. 4- 3. § 14. 

• n. 43. 49. de homine libero exhi- • n. 10, 4. 3. § 14. n. 43. 5. 
bendo. 
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may be referred the interdicts^ '' de libens exhiben- 
dis/' and "de uxore exlubend4." These were pre- 
paratory to the interdict *' ad ductionem," which ran 
thus: "Si L. T. in potestate L. T. est quo minus 
eum L. T. ducere liceat — ^vim fieri veto'." 

To this head may be referred the "editio aotio- 
nis'/' and the ^* editio instrumentorum/' which made 
technical tricks, error and surprise, as nearly impos- 
sible under the Boman system, as under ours, till 
within these ten years, it was inevitable. 



DE GLANDE LEGEND A*. DE ARBORIBUS C-^DEN- 

DIS». DE MIGRANDO*. 

We have seen that in certain cases the owner 
of land on which the moveable of another is to be 
found can be compelled "ad exhibendum.** There 
are however in certain cases specific remedies by 
which the same object may be more speedily and 
more certainly attained. 

The interdict " de glande legend^" compelled the 
proprietor of the soil on which the firuit belonging 
to another had fallen, to allow the owner of that 
fruit to pick it up every third day^. 

The interdictum " de arboribus caedendis" enabled 
any one, injured by a tree overhanging his house or 
land, to get rid of the nuisance, in the first place, by 



» n. 43. 30. * n. 43. 48. 

• 43- 30. 3. • ^- 43« «7- I- 

* n. 9. 13. The plaintiff could take ' H. 43. 37. 33. 

bis adven»ry to the "albam" and ^ "Olandis nomine omnes fractus 

show him the clause he meant to use. oontinentur." § 1. h. t. 
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extirpation^ in the second, by lopping up to fifteen 
feet from the soil, in conformity with the law of the 
Twelve Tables. 

The interdictum " de migrando" enabled the in- 
quilinus^ who had paid his rent, or who owed no 
rent, or who wished to remove any thing not liable 
to be distrained for the rent, to do so without oppo« 
sition from the landlords 

DE CLOAOIS •. 

This interdict enabled any part-owner of a 
"cloaca," on giving "cautio damni infecti," to re- 
pair it on his neighbour's premises. 

In like manner, eveiy one who had a servitude 
f4tineris actusve," might make such reparations as 
the road required by the interdictum ''de itinere 
actuque reficiendo*." 

The plaintiff, in addition to the right, was bound 
to shew the exercise of it "nee vi nee clam nee 
precario," in the preceding year, and also to give 
security "de damno infecto*." 



FOR THE REMOVAL OF A CORPSE •. 

The person on whose land or in whose monu- 
ment a corpse had illegally been deposited, had an 

^ Not the oolornu. cial Pleading Bhonld have bo long pre- 

' n. 43. 33. Every case in which vailed, and to a certain degree should 

the landlord would have a right is still prevail, in this country. 

guarded against by the edict. It is 'II. 43. 13. 

really astonishing (were it not for the * U. 43. 19. 

profound ignorance of Englishmen on ' 43. 19. 3. § 11 — id. 4, 5. 

all subjects of jurisprudence) that with * 11. 11. 7. 9. § 7 — 7. 

such an example before our eyes Spe- 
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^* actio in factum" against the person who placed it 
there, to compel him to remove it, or pay the value 
of the land. 



OBLIGATIONS ARISING FROM DELICTA. THEFT. 

FURTdM*. 

" Furtum" is the fraudulent removal of a thing 
from the place in which it was for the sake of profit, 
either from the thing itself, or its use or possession, 
in violation of the law of nature. 

I refer to the passages in the note* to justify 
the translation I have given as exhibiting the in- 
tended definition of '^ furtum." 

From the word " contrectatio " it is inferred that 
" furtum", could not be committed of immoveables'. 
Thus the mere entry into a chamber for the purpose 
of theft did not constitute the *^ftirtumV But he 
who received money to pay the debt of Titius to 
Caius, and instead of Hoing so' paid his own debt to 
Caius, was guilty of '* furtum/' 



* Ind, 4. § I. n. 47. t: "Fur- 
tum est contrectatio rei fraudulosa, 
lucri faciendi gratiA, vel ipsius rei vel 
etiam uBua ejus posseerioDiflve, quod 
lege naturali prohibitum est admit- 
tere." 

' n. 41. «. 3. § 18 : "Si rem apud 
te depositam furti faciendi causA con- 
trectaTeris desino possidere. Sed si 
earn loco non moyeris, et inficiandi 
animnm habeas, plerique veterum et 
Sabinna et Cassius recte responderunt, 
poaseaaorem me manere ^ia furtum 
fine contrecttUume fieri non pUeti, neo 
animo furtum admittatnr." n. 10. 4. 
15: "Theaanrua meua in tao fundo 
eat, nee eum pateria me effodere : eum 



eum loco non moperu, furti quidem— 
nomine agere recte non poaae me La- 
beo ait.'* 

* n. 47. 3. 15 : "vemm eat, quod 
plerique probant, fundi furti agi non 
poaae." Gaiua, Intt. 9. § 51. againat 
the opinion of the Sabiniani. 

* "Qui furti faciendi causA oon- 
chibTe intravit nondum fur eat, quam- 
via furandi cau8& intravit.'* H. 47. 
a. ai. § 7« 

B "Jttlianua aoripait, si pecuniam 
quia a me aoceperit ut creditori meo 
Bolvaty deinde cum tantam pecuniam 
eidem creditori deberet, auo nomine 
aolyerit, furtum eum fiu)ere." H. 47. 
7. 51. § 16. 
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The criterion of the crime was unlawful gain, 
wherefore a man might be guilty of a fiirtum of 
what belonged to himself*. 

The taking unlawfully the "hereditas" of an- 
other ''ante aditam hsereditatem V' was not a fiirtum, 
but constituted the ''crimen expilataB haereditatis/' 
and fell under the cognizance of the "prsBses pro- 
vincisa." Neither could married people have the 
"actio furti" against each otter'. The injured person 
had his "actio furti" against the wrongdoer for. 
four- or two-fold compenBation, as the furtum was 
"manifestum" or "non manifestum*/* 

DOLI ACTIO*. 

This action, where there was no other remedy, 
lay for the reparation of intentional and illegal in- 
jury. It gave a right to complete compensation 
if brought within two years, but if brought later, 
only to the gain which the defendant had obtained 
from his dolus. As it was a " &mosa actio,^ it could 
only be brought where the damage amounted to two 
aurei, and not against persons whom the plaintiff 



^ n. 47. a. 15. § r : "Dominus qui 
rem aubripnit in quA UBusfruotos alie- 
nuB mt, furti QBofractuario tenetur." 
So he might commit ft furtum "rei 
pignorate/* 19. 6. 54. § i. h. t.; or if 
he lent to another what he had re- 
oeiTed for his own use : I quote the 
paflflage, which is a remarkable one : 
"Ex quo satis apparet furtum fieri 
si quis uBum aliensB rei in suum 
lucrum convertaty nee movere quem 
debet quasi nihil lueri sui gratiA &- 
dat. Species enim lucri est ez alieno 



laigiri et beneficii delntorem sibi ac- 
quirere." 66. "Si is quirem pignori 
dedit yendiderit eam, quamvii dominus 
sity furtum fiBcit ; siye eam tradlderat 
oreditori sive tantum obligaverat." 
n. 13. I. 16. 
■ n. 47. 19. 7. 

• n. 35. a. 

* n. 47. 4. 37. §50=a— 8. ai. 9. 34. 
5a. 54. § 4. eod. 

» n. 4. 3. n, 50. 17. 47, 4. 3. 

18. I. § I. 4. 6. 7. 
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was l>omid to hold in reverence. In this last case 
an "actio in factum" for the recovery of the un- 
lawful profit lay in its stead. 

Analogous to the *' actio doli" is the " actio quod 
false tutore gestum esse dicatur\" 

The action against the person who had imposed 
upon another, by assuming the authority of a 
"tutor," although he was not tutor: "In eum qui, 
cum tutor non esset, dolo malo auctor factus esse 
dicetur, judicium dabo, ut quanti ea res erit tantam 
pecuniam condemnetur*." 

SI MENSOR FALSXJM MODUM DIXERIT*. 

This was an action against the "mensor agro- 
rum," who, like an English barrister, could bring no 
action for his fees, but received an " honorarium,** 
and gave his labour ^'beneficii loco." It could only 
be brought in cases of ''dolus mains," "visum est 
enim satis abundeque coerceri mensorem, si dolus 
malus solus conveniatur ejus hominis qui civiliter 
obligatus non est." Therefore neither want of skill 
nor negligence were actionable. " Lata culpa*" was 
tantamount to "dolus." 

He who purposely hindered another from ap- 
pearing* at the proper time before a court of justice. 

He who firaudulently* prevented one "in pos- 
sessionem missus " from taking possession. 

He who by the alienation of any disputed pro-* 

• n. ^7. 6. * n. II. 6. 1. 

• n. 47. 6. 7. » n. 3. 10. 

• n. II. 6. • n. 43.4. n. 4.7. 
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perty' made it more difficult or less beneficial for 
another to recover his right. 

These persons were all liable to an action ''in 
factum." 

In the last case, if the wrongdoer was the plain* 
tiff, he had an '' exceptio." 

The measure of damages in this case was the 
injury sustained in consequence of the change by 
the aggrieved party*, e.g. "si res foerint usucapt* 
ab eo cui alienatas sint." 

To this head belongs the " Actio Pauliana'." 

If a debtor alienated his goods to the injury of 
his creditors, the Actio Pauliana, an " actio in factum" 
(sometimes an '' interdictum fraudatorum" attended 
with very much the same consequences) was given 
to them. This action supposes an ''alienatio in 
fraudem creditorum " as its foundation. This might 
be by paying before the money* was actually due, 
or any act that might prevent the creditors from 
receiving their share in the distribution of the 
bankrupt's property. It lay against the alienee, 
whose privity to the fraud, if he had received the pro- 
perty as a gift, it was not necessary to prove ; but if 
he parted with it to a third alienee, who was bon& fide. 



^ This 18 one of the most refined created and supported it had ever 

and salutary parts of Roman juris- heazd of such a principle f 

prudence : it is the grand maxim, so ' 3 h. t. =4. 

opposite to all the ideas of those who ' " Quae in fraudem creditorum facta 

made the mass of incoherent excep- sunt, ut restituantur." 4. 2. 8. God. 

tions which is called law among us, 7. 75. 

"ne cujus deterior causa fiat ez alieno ^ 10. la. eod. tit. "nam prstor in- 

£M;to." Ck>uld such a monstrous in- telligit fraudem etiam in tempore 

justice as "tacking" have existed in fieri.** 
a court of equity, if our judges who 
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such last-mentioned alienee was not liable ''si cui 
donatum est non esse quoerendum an sciente eo cni 
donatum gestum sit, sed hoc tantum an fraudentur 
creditores^" 

*^ 'Qui a debitore^ cujus bona possessa sunt^ sciens 
rem emit, iterum alii bon& fide ementi vendidit, quse- 
sitimi est an secundus emptor conveniri potest : sed 
verior est Sabini sententia, bon^ fide emptorem non 
teneri, quia dolus ei tantum nocere debeat qui eum 
admisit." 

The object of the action was the recovery of what 
had been alienated with its profits^ so far as might be 
necessary to satisfy the creditor — nor could the ali- 
enee recover what he had given from the creditors. 
The action lay for a year " ex die factse venditio- 
nis," and afterwards, for the profit made, for a reason 
that wiU seem surprising to the readers of our law, 
"iniquum enim praetor putavit in lucro morari", eum 
qui lucrum sensit ex fi-aude." 

It lay against the heirs whose inheritance had 
been increased by the fraud of the deceased*. 

ACTIO SERVI CORRUPTI*. 

This actio lay against the seducer or corrupter 
of a slave, ** quo eum deteriorem faceret," or the har- 
bourer of one who had run away. With its usual 
discrimination and humanity, the Eoman Law does 
not hold him responsible who did this "vel huma- 
nitate, vel misericordid ductus, vel ali& probata et 

^ 6. § TO. h. t. 15. pr. h. t. * 10. nit. 1 1 h. t. 

• 9. h.t. • n. II. 3. 

' n. 41. 8. TO. 74. 
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prudence would be superfluous; it is self-evident. 
Under this head the Praetor relieves men who have 
erred or been imposed upon, be it from fear, be it 
through craft, be it from age, be it from absence. 

It was eminently the creature of Praetorian law, 
and could be employed ' only where in cases no help 
could be obtained in the ordinary course of justice. 
It was g^nted by the Praetor after a careful inves- 
tigation of the circumstances of the case: *^Omnes in 
integrum • restitutiones caus^ cognitA a Praetore pro- 
mittuntur, scilicet ut justitiam earum causarum ex- 
aminet an verae sint, quarum nomine singulis sub* 
venit." 

Though the chief heads were enumerated^ the 
effect of this salutary principle was not confined to 
them : '^ Item inquit Praetor, si qua alia mihi justa 
causa videbitur, in integrum restituam." This clause, 
the law goes on to say, is necessary : " Multi enim 
casus evenire potuerunt qui deferrent restitutionis 
auxilium nee singulatim enumerari potuerunt; ut 
quoties aequitas restitutionem suggerit ad banc clau- 
sulam erit descendendum^" 

Like most Praetorian remedies, it must be in- 
voked within the year, *^ annus u tills," only that 
"propter capitis diminutionem " was "perpetua." 



restitutionein Pnetor tribuit ex his > 11. 4. 4. 16. " Si communi auzilio 
causis quiB per dolum, metiim^ et et mero jure munituB est non debet 
gtatus permutationem, et justum erro- ei tribui eztraordinariom auxilium/' 
rrai, et absentiam neoessariam, et in- &c. 4. 9. 9 1. § 3. 
firmitatemiBtatis, geataessedicuntur/' ' 11. 4. i. 3. 
PauURec. Sent. 1—7. 7. What would • H. 4. i. f. § i, "Verba edioti ta- 
the authors of this jurisprudence have lia sunt." n. 4. i. ag. § 6. 
thought ofthe decision in "TaltarumV ^ 11. 4. 5. 26, § 9. Constantino ex- 
case? tended the privilege. L. 9. Ck)d. Theod. 
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The remedy extended not only to the persons 
themselves who required it, but to their successors : 
''Omnium qui ipsi potuerunt in integrum restitui 
successores in integrum restitui possunt^ et ita 
saBpissime est constitutum\" 

It was granted not only against the person who 
had done the wrong, or taken the advantage, but 
against any possessor of the object the restitution of 
which was required ; no man therefore, says Paulus, 
whom the PrsBtor has promised to restore ''in in- 
tegrum" is eiduded from what he claim8«. 

It was not granted where the loss sustained was 
trifling^ " propter satis minimam rem vel summam," 
with the exception of that " ex causd doli ;** for the 
person against whom in such a case a judgment had 
been given was in&mous\ Where there was a case 
of "lucrum cessans V' it was open to all. But it did 
not apply where the gain sought would be caused by 
the loss of another, or by his punishment'. Minors 
might have recourse to it, though they had not sus- 
tained actual loss, ''sed etiam cum intersit eorum 
Utibus et sumtibus non vexari^'* 

A minor could not take advantage of this re- 



de integri reetit. Justinian enUurged 
the time to Ibnr y een, withont distine- 
tion of Age or place. L. nit. Cod. de 
temporib. in integrom xettit. 
^ n. 4. u 

* "NemoTidetnrreeiFchuuBqnem 
Prntor in integrum ae restitatormn 
poBioetur." P^ua ad edict 7. 15. 
eod. "If qui actionem habet ad rem 
reetituendam, ipnm xem habere Ti« 
detnr." H. 50. 17. 14* 

• n. 4. I. 4, 



* n. 4. 3. 15. n. 4. 3. I. § 4. 

^'Quoniam famoea actio non iemere 
debet a Pretore decemi." 

* n. 4. 4- 7* § 6. <'Hodie certo 
jure utimur ut et in Inero minoribus 
precunatur." n. 4. 6. 17. "Sm 
quid amiaerit sive lucratua non At." 

' ''Non cum et luori &ciendi causi 
ex alteriuB damno yd poenA anzilium 
aibi impertiri dendenaif n, 4, 6. 
iB. 

7 IL 4. 4. 6« 

13 
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med J merely because a tiansactian in which he had 
engaged, and in which a prudent man would have 
engaged, had, from any sudden or unforeseen cause 
(an earthquake, or an inundation), turned out un- 
profitably^ But where the *'lubricum aBtatis" had 
been the cause of loss, as if he had accepted an in- 
heritance burdened with debt, or exposed to many 
contingencies*, the minor might obtain'restitution' to 
his former state. 

Assistance^ was given to the minor only when he 
was '' captus contractibus," not when he was ^ de- 
linquens/' Only if he incurred, by an error in the 
course he ought to have adopted, and by denying 
instead of confessing, the ** Ustmnnm dupli*** he might 
be relieved against this part of his los8^ 

If the minor hastily, '' juvenili levitate ductus," 
rejected an inheritance, and applied for restitution 
while everything was ^' in integro," ^' omnimodo an- 
diendus est;" but if he waited till the inheritance 
was sold, and the transactions concerning it dosed, 
to take advantage of the labours of him on whom 
it had devolved, '* repellendus est*." 

If the minor could procure relief '' mero jure et 
communi auxilio," this extraordinary remedy^ was 



1 n. 4. 4. II. § 4. 15. "Item HOB 
rettitoetor qui aobrie rem soiun ad- 
miniitrMis oocaeione damni non in- 
ooDsulte Aooidentii, led fa,U>, Telit re- 
■titai...neque enim astatu lubrioo cap- 
ttti est adeondo locapletem hjoredita- 
iem, et quod iato oontingit ouivis 
patrifamilias quamvia diligentinmo 
poieit oontingere.'* 5. eod. 

* "Multia casibuB obnojds," "die- 
tricte probandum eet in rebua qua 



fortoitia oanbus aabjeotae anni non 
ease minori adTsraiia emptorem suoonr- 
nmdum," ''nisi aoi aoida^ ant evidena 
gratia tutomm vel euratorum dooea- 
tur." Eod. 7. § 8. 

» Eod. « n. 4- 4- 9- 1 «• 

' The Canon Law pats cfanrohea 
and eleemosynary endowments on a 
lerel with minors. X. h. t. i. 3. 6. 
Pe rebus Ecdes. 3. 13. 11 
' 94. g 9. eod. r Eod. 
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not granted to him, as if he made a contract ''sine 
tutoris auctoritate, nee locupletior factus est." 

He could not be ^'reatitutus in int^rum" if he 
had given liberty to a slave\ and '^ injuriarum judi- 
cium semel omissum repeti non potest*." 

If the znijior ^¥he^ he came to full age^ ratified 
what had been done^ he could not take advantage 
of this remedy ; but if his acts when of full age 
were the necessary consequence of what he had done 
as a minor, he might do bo\ 

This chapter of the Pandects is especially recom- 
mended by D^Agueaseau* to the student who wished 
to make himself a great magistrate: <'Si le jeune 
homma.*...«veuii le devenir, la mati^re des contrat^ 
et des obligations sera celle k laqueUe il s'attachera 
d'abonl dans 1 etude du droit, en y joignant celle 
des restituticms en entier, qui est aussi fondee 
sur les premieres notions de la justice naturelle, et 
qui eat d'un usage continuel au Chd^telet'^ 

ABSENCE. 

This head of relief applies to those who were 
absent "reipublicse caus&/' "sine dole;" e.g. all 
soldiers ''qui discedere signis sine periculo non pos- 
sunt:" not on leave of absence, but ''dum domum 
vadit aut redit." 

* "AdFeniulibertatem.*' Eod. ii, afiquid a debitoribos paterms; mox 
§ 9* demdeorabat restitui in integrum : qao 

' 37. eod. magis abstineret paternft hsereditate 

* " Si qnii major faeins compioba^ contradicebator ei, quasi mi^or factuB 
verit quod minor gesMrat, repetiUo- comprobasset quod minori sibi pla- 
nem oeaaare.** 3. § i. eod. cuit, putayimus tamen restituendum in 

* "Minor miacaerai se patemss integrum initio inspecto." 3. § «. eod. 
hisreditati, mijorque &otiu exegermt « VoL XY. p. loa. 

13—8 
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Any one not a soldier who by order of the coun- 
cil had been present on a military expedition where 
he had been killed — '' hseredibus succurrendum.'' 

" Medici militum." 

" Qui provinciis prsesunt." 

Any one specially ordered by the ruler to exer- 
cise the functions of judge or assessor in his native 
province, *' puto enim reipubl. causd. abesse." 

*' Procurator C»saris.*' 

^' Qui missi sunt ad gratulandum principi." 

The absence ''reipubhcse caus&" lasted so long 
as the duty was to be fulfilled or the function exer- 
cised. Time was allowed for return ; but if any one 
'^ deflexerit suae rei caus&/' that was not to reckon in 
his favour — ^illness and inclement weather were to be 
excused, '^ habebitur ratio humanitatis — sicuti haberi 
solet et hiemis et navigationis et csdterorum qusB casu 
contingunt." 

But magistrates resident at Home were not 
absent ^'reipubhcaB caus&." 

Nor the fanners of taxes. 

Nor those employed to draw up the Acta FtsD- 
sidum. 

They must be absent " coacti et non sui commodi 
<»usd./' *' sine dole male." 
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RiaHTS IN THE THING, 

Where the natural liberty that otherwise would 
belong to the proprietor is abridged, and his power 
over what belongs to him is subjected to a right 
existing for the benefit of another, the property so 
burdened is no longer free, and is therefore said in 
the Roman Law to be servient, servire, and the lia- 
bility is called by the Roman Law a servitude, and 
in ours an easement. The essential characters of a 
servitude according to the Roman Law were, first, 
that it imposed no active duty. This is over and 
over again stated in the Pandects. Such a duty 
might exist, but would not be a servitude. It com- 
pelled the owner to abstain himself from doing what 
otherwise would be lawful, or to allow others to 
do what otherwise would be unlawful: "Servitu- 
tum non ea natura est ut aJiquid faciat quis, ... sed 
ut aliquid patiatur vel non faciat'." Secondly, it 

^ Qtneral Texit. beo putat : si quis vidno oesserity jiu ei 

''niud etiam yerum puto quod esse aquam immittere, aqu» pluvisB «r- 

Ofilius Bcribit : ri fundoB tuus yicino ceode eum agere non posse." II. 39. 

aerriat, et propteraa aquam reoipia^ 3. 2. § 10. 

oessare aqii» plu^is aroends actio- La Serva, VoL I. 171. Der. Rom. 

nem, sio tameo, si non ultra modum * n. 8. i. 15. § x. U, 8. 5. 6. 9. ii. 

noceat. Cai oonsequens est quod La- H. 8. 5. 8. 3. 
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could exist only over the property of another: '' NuUi 
enim res sua servit*." This is a corollary from the 
definition that it is a dismemberment of property'. 

Thirdly, there could be no servitude of a servi- 
tude; therefore a legacy' of an usufruct in a right of 
way, an aqueduct, &c. was invalid. 

A servitude* might be personal — due to a person, 
as to the usufruct of an estate, or real, due from one 
thing to another ; as the servitude to which particular 
buildings or land were subject in town or iu the 
country, e.g. *'oneris ferendi, tigni immittendi, prote* 
gendi fluminis vel stillicidii." 

A real might be turned into a personal servi- 
tude', '^ si testator personam demonstravit cui servi- 
tutem prsestari voluit." 

A servitude* was not to be extended beyond 
reasonable limits: it was to be enjoyed *'civiliter.*' 
An absolute right granted to Titius of walking at 



* n. 8. a. «6. 

n. 8. «. 27. "In re eommoni 
nemo dominonim jure eenritutie neque 
facere quidquam invito altero potest 
neque prohibere quo minus faoiat^- 
nuUi enim res sua servit." 

n. 33. «. I. 

n. 7. r. 15. "Proprietatis dominus, 
ne quidem consentiente usufruotuario^ 
servitutem imponere potest." 

* What litigation and ruin would 
have been averted if this simple 
principle had been applied isooner to 
outstanding terms of years in oar sys- 
tem. 

* "Neo usus neo ususfruotus iti- 
neris, actus, viae, aquaedactus legari 
potest, quia servitus servitutis esse 
non potest." n. de usnfr. 9. leg. i. 

* Deservit. i. 



n. 8. 4. ti. 6. g. '<Cum fundus 
fundo servit...iBd]ficia quoque fundia 
et fundi edifidis eAdem oonditione 
serviunt." 

* n. 8. 3. 1. penult; and in the case 

" itineris, actus, visa, pasoendi, aque 

haustus.** PcMoffe of SpanM Skeep 

from one patt of ^ain to the other, 

Jovellanos. 

« n. 8. I, 4. § I. '<Si <mi simpH- 
cius via per f undum ci^uspiam oeda- 
tur, vel relinquatur, in infinite vide- 
licet per quamlibet ejus partem ire, 
agere, liceUt— emitter mode, nam 
qundam in sermone tadte excipiuntar ; 
non enim per villam ipsam neo per 
medias vineas ire agere sinendus esi^ 
cum id soque commode per alteram 
partem facere poasit minora lernentis 
fundi detrimentOt" 
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his pleasure over the land of Caius did not enable 
Titius to walk over the vines of Caius, or into his 
drawing-room, or to inflict wanton mischief on his 
property. 

Fourthly, it could not exist unless it was for the 
benefit of somebody^ (unlike the fantastical and 
wantonly vexatious' devices of the barbarians who 
established the feudal law); so a stipulation with 
another person that I shall not use a particular 
road of my own farm, is of no avail, *'quod nihil 
vicinorum interest non valet'/* 

The grant of a servitude tacitly* carries with it 
the allowanoe of all that was in reason necessary for 
its enjoyment : *' Si iter legatum sit quo nisi opere 
facto ire non possit, licere fodiendo, substinendo, iter 
facere, Proculus ait*/* 

The owner of the servient object was not bound 
to keep it in repair. The right to a servitude was 
indivisible*. 



^ ''QnotieB necbonunnm neo prn- 
diorum aervitutes mnt qui* nihil vi- 
cinomm interest non valeti yelnti ne 
per fundum tunm eae, aut ibi con- 
siitas, et ideo mihi ooncedas joa tibi 
non etw fando tno nti, frui, niUl 
agitor.*' n. 8. i. 15 ; bnt see 19. eod. 
''Quaddam enim deberi l^^bere pos- 
tnmui etiamai nobis utilia non sunt.** 

' FowHng was for that reason ex- 
dadedy IL 8. 3. 16: o^x e{fXo7or di«(r- 

Xmploit l^tieaff said DtTos Pins. 

* '* Qni habet haoatam iter qnoque 
habero Tidetur ad baoriendnm.*' H. 
common, prod. 11. { i. 



* n. 8. 4. II. I : "tadie bioc jura 
sequuntur." 

* Aa a general rale ; but the owner 
of a wall supporting the beam of 
another man as a servitude might be 
bound to repair it aoeording to the 
better opinion. ** Evaluit Serrii aen> 
tentia in propositA specie, ut possit 
quis defiendere jus aibi esse oogere ad- 
versarium reficere parietem ad onera 
sua sustinenda.*^ II. eod. "In om- 
nibus senritutibus ref ectio ad eum pe]> 
tinety qui sibi servitutem adserii^ non 
ad eum cujns res aenrit." H. d serr. 
▼ind. 6. § 9. 

* n. 8. I. II and 17. 
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REAL SERVITUDES'. 

The word servitude used by itself generally de- 
notes a real or prsedial servitude. 

In real or prsddial servitudes there are two in- 
variable objects: one to which, and another from 
which, a right is due. The first is called the domi- 
nant^ the second the servient '' prsedium.'* A real 
servitude was a burden imposed on one praedium for 
the benefit of another praedium. 

'^ Neratius ait, nee haustum pecoris, nee appulsum, 
nee isretsd eximendse, caldsque coquendse, jus posse 
in alieno esse, nisi fundum vicinum habeatV 

They must exist for the benefit of the dominant 
lands ; and the right to them cannot be detached 
from it, or extended beyond its exigencies^. They 
may be not only for substantial profit, but for 
delectation ; as the right of bringing water not only 
to irrigate the pasture, but to improve the land- 
scape. But they coidd not be established for merely 
personal objects independent of the estate, '^ut 
pomum decerpere liceat, ut coenare, ut spatiari in 
alieno possimus^, servitus imponi non potest." They 
were bound to have a constant and perennial cause; 
wherefore the right of bringing water from an arti- 
ficial pond or reservoir could not be granted, '' omnes 

^ *'PatientiA pro tnditioDe." n, utunnr ot etiam non ad iirigmDdum 

de senrit. 4. eed peooris oauiUt yel amGBiiitatifl aqua 

' n. d. I. p. 9. 5. § I. dud posrii.** H. de aq. quot. x. § rir 

* n. d. 8. p. 9. 5. § I. cod. 7. § I. '^ IL 8. 3. 5. § 9. "NeratiuB dicit 

«In rosticis pnediis impedit sorvi- nt xDAzime calcia ooqaendn et crate 

iaiem mediom prsdiam qaod non eximendn ■eryitiia conatitai point, 

senrit." non nltra posse qnam qnaieniu ad 

^ De s. p. a. 8 94. " Hoo jure eum ipsum fctndam opus sit." 
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auiem prsediorum servitutes perpetuas causas habere 
debent et ideo neque ex lacu^ neque ex stagno con- 
oedi aquseductus potest." Servitudes were either 
continuous^ exercised without interruption, or discon- 
tinuous, i. e. exercised at intervals. 

The prsBdium in respect of which the servitude 
was due might be urban or rustic. The praBdium 
urbanum had relation to the superficies', the prsedium 
rusticum to the soil^ Some servitudes were called 
rustic because they belonged to a prsedium rusticum, 
such as iter, actus, via, aquseductus, which if they 
had been annexed to a prsedium urbanum would be 
called urban. 

As instances^ of urban servitudes we may name 
the servitude '^oneris ferendi,^' when the wall or 
pillar of one man sustained the weight of the build- 
ing of another. The owner of the servient building 
might exonerate hinBelf by relmqaiduDg the pw 

'^li.eeerrftude-tigniin.nattendiVorreeei^i. 
the wall the beam of another house and allowing it 
to remain. 

'*Tigni projiciendi*," of allowing the beam to 



I n. d. s. p. n. 18. "SiiUicidii 
quoqne inmuttendi natunlia «t per- 
peina oausa esse debet." 

* Imit. de senr. 

n. de lenr. i. 3. 

n. oommun. pned. i. "Pradiorom 
arbanomm ■eryitntee hm Bunt queo 
adificiifl inherent^ ideo urbanomm 
pnediorasi dict0, quonuun tBdificia 
oxnnia urbana pnadia appeUamna et> 
■t in TilUt cdifieata anni." 

' This 18 the view of Vumius on a 



matter much diapnted: it agrees with 
n. 8. I. 3. " Servitatee pnedonnm 
alia in superfide oonaifltant." 

* De s. p. n. 33. 

* Eod. 8. 1. " Ut tigna rasoipiat." 
Compare 14. eod. 

* n. de Y. 8. 143. § I. "Inter pro- 
jectum et immiasum hoc intereese^ ait 
Labeo, quod projectum eeset id quod 
ita proYeheretur, at nunquam requi- 
eioeret." 
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project over part of another house without resting 
on it. 

'' Altius non tollendi V' when the occupy of one 
house was forbidden to raise his building, lest this 
might affect the enjoyment of another. 

'^Ne luminibus officiatur':*' this was almost iden* 
tical with the preceding ona 

By the ''luminum servitus'*' the neighbour was 
oWigk to ««eive th. Ught from our ^Z^. 

The aervitus "stillicidii" or "fluminis*'* was two- 
fold ; ^'recipiendi," by which the neighbour was obliged 
to allow the water to drop from our roof upon his 
land. 

" Non redpiendi/' by which he was to keep the 
water collected on his roof from falling upon our 
land. 

The ''stilliddium'* was the word used to denote 
water fitlling in separate drops. 

The '' flumen/' that which flowed in a continued 
current. Besides these, there were the 'Moacse*,^ 
" latrinas," " fumi immittendi^" 



^ De 8. p.n.i. Insiit. de lerv. § i. 
n. de 1. p. XL "SI inter te et Ticumm 
tuum non conyenit ad quam altitudi- 
nem extolli sBdificia qnn faoere insti- 
tnisti opotietA, arUtrinm aocipere po« 
tens.'* 94. eod. 

* "Hoc maxime adepli Tiderour ne 
juB sit vicino altiufl sddifioare atqne 
ita mintiere himina nostroram tBdifi- 
domm." 17. eod. Planting a faree 
might be forbidden on the same 
ground. ''Nam et arbor efficit qno 
miniui ooeli videri poorit.*' Eod. i. 
''Interdum did potest emn qnoqne 
qui toDit griifidum Tel deprimit lu- 
minibus offioere^ n forte car' dp* 



rducKoffUf vel pressuHl quAdam lumen 
in eas edes devolvatur." 

* "Luminnm servitute oonstitutA 
id aoquisitum videtur ut vidnus lu- 
mina nostra exdpiat.'* H. de s. p. 
u. 4. 

^ "Lumen, id est ut ooslum Tide- 
atur, et interest inter lumen et pro- 
spectum, nam prospectus etiam ex in- 
ferioribus locis est, lumen ex inferiore 
looo esse non potest" H. d. s. p. u. 16. 

' n. 8. 9. 17. § 3. eod. 90. Inst. I. 
de serTit. 11. 8. <• 2S, Theoph. Pa- 
rap, § I. Inst, de senr. 

* n. 43. 93. X. 1 4. 

^ n. si serr. Tind. 8. f 5. 
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The servitudes "preBdiorum rusiicorum'' were 
iter, acta% via^ aquseductus ; '' iter " was the right of 
a maa to passage^; ^' actus/' the right to drive 
cattle or a vehicle ; '^ via/' was the right of driving, 
riding, or walking on an ascertained and measured 
road, set out by public authority. The "iter'* did 
not include the ''actus," but the ''actus" did in^ 
dude the "iter/' and the " via" both. The "aqu»- 
ductuB*" was the right of passage for running water 
through the field of another. Besides these, the 
principal servitudes were the "aquaa haustu8>" the 
"pecoris ad aquam appellandi," the "pascendi/' 
"cretaa lapidisque eximendi," "arense fodiendae/' 
"calcis coquendsd." 

Beal servitudes might be established : — 
By the will of private individuals, signified either 
by covenant or by testamentary disposition; to 
which, in affirmative servitudes, may be added a 
quasi traditio and acquiescence: "Si de usufiructu 
agatur tradito Fubliciana datur, itemque servitutibus 
urbanorum prsediorum per traditionem constitutis 
vel per patientiam . . . item rusticorum'." A servitude 
might be granted by implication, as if a right was 
granted, which, unless the servitude was granted 
also, would be useless : " Usufhictu loci legato etiam 
accessus dandus est, quia et haustu relicto iter quo- 



^ n. 8. 3. K 6od. 7. ** Vuo Ifttitado • H. 43. 10. 4. H. 8. 3. 10. eod. 

ex lege dtiodeoimtabaUunimocto pedes 9i. eod. la. U. 39. 3. 17. § i. 

in pomotum habet^ in anfraotam, id Inti. de Mnrit. 9. 3. 9. U. 8. 3. 

est ubi flezom est» sedeoim." n. d. s. 90. § 3. U. 43. 90. i. i 13* H* 8* 

p. R. 8. "QnA vehioulam ire potent, 3. i. i. 

alioqnin iter erit noA Tia.*' «3. eod. * Dig. 6. 1. 11. § 1. 
13. § «. 
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The usufruct was created by the e^&taueous 
act of private men, by will\ by contract^ by law, 
as the right of tixe &ther in the *^ pecuUum adven- 
titium" of the ton; by the sentence of the judge, 
when of two litigants, the property in an estate 
is assigned to one, and the usufruct to another*, by 
prescription'. 

The rights of the usufructuary* were the fruits 
and profits of the thing enjoyed: such as the 
wool, milk, and offspring of animals, the ekill of 
a dave, the produce of mines and quarries' which 
he was entitled to dig, if it was for the benefit of 
the estate. He was entitled to iiie loppings of 
wood, but not to cut down forest-trees, unless for 
works of necessity. But he did not become the 
proprietor of a treasure found on the land, nor of 
the child of a dave, nor of alluvial land. He was 
entitled to all the means requisite for the enjoyment 
of the property, such as a right of way to the land, 
and to all the remedies necessary for the protection 
of the prepay which the owner could employ, such 
as the ^cautio damni infecti,'* the "novi operis 
nuntiatio.'' He might sell or hire his own rights 
to others, but he could only sell the property to 
the owner*. 

The quasi usufruct gave the rights of an owner, 

^ Inii. 9.4. S3*" DizimttB usiunfraetvxn a fruo- 

* Dig. 16. 6. I. taario oedi noa poaw nisi domino 

* lb. 10. 3. 6. 10, a. 16. I. proprietatity et si eztraneo cedAior, id 
^ lb. 7. I. est el qui proprietatem non habel^ 
' lb. 7. 1. 13. S 5. nihil ad eum innsire sed ad domlnum 

* "IWtnr nsus si domino proprie- proprietatis reveranrum wram£nic- 
tatis ab usofnictaario cedatur cam tan;u'* JL de joie dotima, 93. 3. 66. 
oedendo extraneo nihil agitur/* Inst. 
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enabling the beneficial holder not only to alienate 
and worsen, but to consume the property. 

The duties^ of the usufructuary were to preserve 
in its integrity that of which he enjoyed the usu- 
fruct. Thus he was bound to keep buildings in re- 
pair, watercourses open ; to feed cattle and slaves ; to 
maintain the numbers of a flock, by supplying it with 
o&pring ; to supply dead or decaying vines and trees 

rooms, but not change the character of the house he 
inhabited, nor extirpate fruit-trees, nor destroy dwell- 
ings, nor sell' the '' instrumental of the &xm, nor let 
out to hire garments of which he had the use, nor 
einjioj dresses for the stage, otherwise thasi on the 
stage. So he was bound to employ slaves in their 
proper functions ; if he sent a librarian to manage 
a fiurm, or turned an actor into a bath attendant, 
^'abuti videbitur proprietate ;" neither could he by 
improving the property increase the risk or burdens 
of the proprietor. 

The expense incurred for the sake of produce fell 
on him alone ; so did that of repairs, whidb he could 
only escape by abandoning his right as usufrxictuary ; 
a right however that did not belong to the usufruo- 
tuaiy who had injured the property. He was not 
obliged to restore buildings that had fisdlen down 
from age ; if he did, he might demand compensation. 

^ Big. 7. I. 15. § 3. " Generalitdr et yaletndinis impendia ad earn respi- 

liabeo ait, in omxdbm rebos mobiiibiiB oere naiorft manifestmn est." 68, 69. 

modum eum tenere debere ne soA "Eractaariiu oaosam proprietatis de- 

feritate Tel 8»viti& ea cominpat." teriorem ikoere non debet — ^meliorem 

Dig. *j. 1. 44. 7. |§ 3, 3. vli 45. ^'Sicot Ikoere poteii." 

impendia dbarionim in lervum ctgiui * Dig. j^ § 7. 
nsnsfhictiui ad aliqnem pertinet, ita 



208 BOUAN FRIYATS LAW. [CH. 

He was bound to discharge the burdens inherent in 
the property. 

The usufructuarius^ was obliged to find security 
that he would fulfil his obligation ; imtil he did so 
the proprietor might take the produce of the thing, 
unless he was himself to blame for the delay. The 
fiscus gave no security, '' quia non solet fiscus satis- 
dare';^ neither could security be required fix>m the 
father '' in peculio adventitio.'' 

The proprietor might waive his right to exact 
security. 

The right to usufruct' was destroyed by the lapse 
of the appointed time; by the happening of the 
condition on which it was to cease ; by the death of 
the usufructuary; by the ** maxima" or ''media capitis 
diminutio*" of the usufructuary; by merger, e.g. if 
the usufructuary acquured the right to the property 
himself or ceded his right to the proprietor'; by 
the destruction, or substantial change of the thing 
enjoyed, e.g. if the usufruct of a field were be- 
queathed to a man, and it became a lake ; subject 
however, in the last case, to the revival of the usu- 
fruct, if the property recovered its original character ; 
by non user, of ten years between the present, of 
twenty between the absent. 

Fruits gathered^ belonged to the usufructuary 
and his heirs ; not gathered, to the proprietor. 

» lb. 7. 9. I. § 3. § 7. XJlpian » Dig. 7. 4. 15. 16. 

mys ihftt both sides win do well to ^ Cod. de usufractn, 16. § 1. 

make an inventory: "XJt inde possit ' " Bel mutatione interire usnm- 

apparare an et quatenns rem pejorem fructnm plaoet." Dig. 7. 4. 5. § 3. 

legatarins feoerit.** ' Dig. 7. 4. 13. "81 fractuarias 

* Dig. 36. 3. I. S iS* messem fecit, et deoessit, stipulam qius 
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The last fruits from what produced fruit con- 
tinuously were divided 'pro raid between the usufruc- 
tuary and the proprietor. But the fruits from what 
produced fruit at certain intervals went altogether 
to the usufrrictuary, if his right ceased after the 
frxiit was gathered ; if it ceased before, to the pro- 
prietor. 

Besides* the method of enjoyment which has 
been explained, the Roman Law recognized a *' quasi 
ususfructus," an inferior species, that is, the bare 
naked use of the property of another for a time, 
severed from all profit, "sine fructu,'* "boni viri 
arbitratu*.'* 

Thus the "usus'' might be in one person, the 
"fructus sine usu" in another, and the property in 
a third^ This right varied with the nature of the 
thing to which it applied : if the use of a Blave, or 
a house, or a picture were bequeathed to any one, the 
rights of the usuarius were coextensive with those of 
the usufructuarius, except that he could not let nor 
lend them\ If the usus of flocks and herds be- 
longed to any one, he was not entitled to their young, 
or their wool, or their milk*. He might use the 
sheep to manure, and the oxen to plough. Sabinus 
allowed the usuarius of land to take ''quod ad victum 

in moBse hseredis ejus esseLabeo ait — cedent habitationem sine Be.'* 
spicam qnss terrft teneatur domini lb. ii. " Neque vendent usum." 

fundi esRe." § 26. § 58. ^ See a beautiful passage, De fini- 

* Dig. 7. 8. I. § I. bus, I. § 4. 

' Wamkonig, Comment, I. p. 449. ^ Labeo allows the legatee of a 

^ "Potent autem apud alium esse usus a little milk: " Modico lacte 

usus, apud alium fructus sine usu, usurum puto, neque enim tam stricte 

apud ft'.ium proprietas." Dig. 7. 9. interpretandaa sunt yoluntates defunc- 

14- § 3- toram.** 7. 9. 14. 12. 



lb. 8. " Ncque locabunt neque con- 



14 
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sibi suisque sufficiat," which Nerva denied. But 
Ulpian adopts the former opinion, "aliquanto enim 
largius cum usufructuario agendum est pro dignitate 
ejus cui relictus est usus." 

The "usus" of a wood was equal to the usus- 
fructus of it, as otherwise the usuarius would derive 
no benefit from it\ 

The *'usus'," unlike the " ususfructus," was in- 
divisible. "Usus pars legari non potest, nam frui 
quidem pro parte possumus, uti pro parte non pos- 



sumus." 



Justinian' declared the right of inhabiting a 
house to be a servitude, which had been a moot 
point among older writers. The " operae servorum " 
constituted another servitude*, which it is not neces- 
sary to examine. 

PIGNUS *. 

The "pignus*," pledge, is the right given to a 
creditor in the admitted property of another for his 
security; it is also used to signify the thing so 
given. 

It was "contractus juris gentium, nominatus, 
bonae fidei, re perfectus, quo res a debitore creditor! 
traditur et obligatur, ut magis in tuto sit creditor, et 
cum creditor! fuerit satisfactum, tum eadem species, 
integra et non deteriorata, debitor! restituatur." 

^ 7. 9. 14. 12. of Yangerow, "Pignus est res omnia 

■ Dig. de UBU et habit, L. 19. pro debito creditori obligata." Inst. 

• Cod. 3. 33. 13. de Act. 4. 6. § 7; Donellus, 14. 1. 

* Dig. de oper. serv. 7. 6. 10; Donellus, Appendix, Vol. xv. 433, 

■ I take the Pignus among the Ser- " De pign. et hypo." 

vitudes rather than among the Con- « n. 20. Pothier. Pandect, h. t. 

tracts. According to the arrangement 
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It gave an " actio directa" to the debtor against 
the creditor for the restoration of the thing pledged, 
and "contraria," for the creditor against the debtor 
to recover the money laid out in its preservation. 

There are two kinds of pignus, the one when the 
actual possession of a moveable thing pledged is de- 
livered to the creditor, which is the specific notion 
of pignus; the other, later in date, when the thing 
pledged was immoveable * and possession is not trans- 
ferred, which was called hypotheca\ Another im- 
portant division was into the pignus that was special, 
referring to certain distinct particular objects, and 
that which was universal, comprising all the debtor's 
property, what he had acquired and what he might 
acquire. From this last were exempted, however, 
property which it was illegal to pledge, e. g. dotalia 
and fidei commissa, and property which it was not to 
be supposed the debtor would pledge, e. g. the things 
of every-day use, such as garments, furniture, or ob- 
jects to which he was bound by ties of affection, such 
as natural children, concubine, &c. 

The word "pignus" comprised both kinds of 
pledge. Delivery was not essential to the validity 
of it: ''Pignus contrahitur non sol^ traditione sed 
etiam nud^ conventione, etiamsi non traditum est^" 
Neither was any particular form of words necessary 
to establish the pignus. Any words from which the 
consent of the person bound could be inferred were 



1 "Proprie pignus didmiu quod U. 13. 7. 9. § a; but see U. 30. i, 

ad creditorem transit; hypothecam 5* § i. 

cum non transit possessio ad oredito- * " {nroriOivcu, hypotheca." 

rem." ' H. de pigQer. action. 1. i. 

14—2 
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sufficient : '' Sicuti est in his obligationibus qu8B 
consensu contrahuntur\" 

Neither was a written document necessary, if the 
fact could otherwise be proved*: "Ideo et sine scrip- 
ture si convenit ut hypotheca sit et probari poterit, 
res obligata erit de qu4 conveniunt." 

The "pignus speciale" might include ^'universi- 
tatem rerum/' e. g. an inheritance as well as a distinct 
and particular object. The pledge of a particular 
object included the produce, and any accession it 
might receive; it did not comprise what was pur- 
chased by the sale of those fruits, nor» in the absence 
of an express stipulation, the peculium, of a slave, nor 
the thing which had undergone complete transforma- 
tion, as a ship made out of mortgaged wood; but 
so long as the thing could be recognized, the pledge 
adhered to it. Thus if a house was turned into a 
bam, or if a man built on mortgaged land, the mort- 
gage continued. 

There were four kinds of pignut: — 

Two from the act of the magistrate — the Prseto- 
rium' and the Judiciale*. 

Two from the consent of the proprietor— one by 
will*, the other by contract. 

Any one competent to the management of his 
property might pledge what belonged to him. The 
ward could not without the sanction of his guardian. 

* n. 4. placed any one in possessinn. 

' n. 4. "Fiunt enim/' continueB * When property was taken in eze- 

Gains, " de his Bcriptuise, ut quod ac- cution after judgment. lb. i. tit. 

turn est per eas facilius probari possit, " ''Testamento quoque pignus con- 

et sine his valet quod actum est, si stitui posse, Imperator noster cum 

habeat probationem." patre ssBpissime rescripsit." De pign. 

' n. 43. Tit. 4. When the Praetor act. c. 16. 11. 
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If property was pledged by a stranger, with the 
consent of the owner', or if having been originally 
pledged without his knowledge, the owner afterwards 
assented to it, the pledge was valid. If he who 
pledged the property of another*, the creditor at the 
time of the pledge supposing it to belong to the 
debtor, afterwards acquired possession of the thing so 
mortgaged, the pledge was valid. So if the owner 
of the thing pledged by a stranger' connived at the 
fraud, or consented tacitly to the pledge*. 

If, however, Titius pledges my property without 
my consent, and makes me his heir, I am not bound 
to ratify the pledge*. 

Any thing not excepted specially by the law 
might be pledged. The exceptions were : 

Free men, things sacred, things in dispute, " res 
litigioscB," wife's dower, the arms of soldiers, the hope 
of the remuneration given to athletes, the utensils, 
living and dead, of husbandry. 

The effects of the pignus^ were, as to the debtor. 

That the debtor retained the property of the thing 
pledged, and the right to its produce. 

^ "Aliena res pignori dari volan- hoc ipso, quod fidejubeat, qnodam 

tate domini potest, sed et ai ignorante modo mandare ret suas esse obliga- 

eo data ait, et ratam habnerit, pignus tas." in quib. caus. pign. n. 90. i. 

Talebit.** n. de pign. act. 1. so. 1. 5. § 3. ib. 46. § 1. "quum suA 

' "Rem alienam pignori dedisti, manu (in the name of another) pig- 

deinde dominns ejus rei esse o<spisti — nori domum suam futuram sciens 

datur utilis actio pigneratitia credi- scripserat, oonsensum ei obligationi 

tori.** n. 13. 7. 41. dediase manifestum est.** 

* You may recover, says the code, ' U, 13. 7. § 41. 

8. 16. 1. «. si aliena res pig. ''si non • U. curia Stell. 3. a. *'Si is qui 

sciens hoc agi in fraudem creditoris rem pignori dedit vendiderit earn, 

ignorantis dissimul^tsti.*' quamvis dominus sit, furtum fecit, 

* '*Si quis fidejubeat, quum res aive cam tradiderit creditori sive 
illius a debitore pro quo fidejussit special! pactione tantum obligaye- 
pignori data sit, bellissime intelligitur, rat.'* 



214 



ROMAN PRIVATE LAW. 



[CH. 



That he had also the power of selling it ; but if 
he sold it without the knowledge of the creditor to 
whom it was pledged, he was guilty of ^'stellio- 
natus," and liable to an action "furti." 

As to the creditor, 

That he might not only keep* but sell* the thing 
pledged in satisfaction of his debt. 

This right^ remained so long as any portion of 
the debt was unpaid at the proper time*. 

If the creditor sold without any right*, he gave 
no title to the purchase; if he sold in conformity 
with his right, but " malA fide," or without observ- 
ing the form of law, the debtor had an *' actio pig- 
neratitia," for the loss sustained against him ; or an 
"actio ex vendito" against the buyer, if he was 
privy to the fraud. 

A debtor* might make it part of the contract 
that the thing pledged should not be sold, but after 
the creditor had thrice summoned him to pay, the 
thing pledged, in spite of the agreement, might be 
sold^ 

The pledge'* might be the contract called in the 



1 n. 13. 7. 9. § 5. ib. 10. 

• 20. 5. *' venditionem ob pecunl- 
am Bolutam et creditam recte facit." 

' " Qaamdiu non est integra pecu- 
nia creditor! numerata," &c. 6. Cod. 
dedisti pign. 

* "Si annuft, bimA, trimft," &c. 
" sed omnibus pensiouibus prseteritis, 
etiamsi una portio soluta non sit, pig- 
nuB potest venire." H. 13. 8. § 3. 

« Cod. dedisti pign. 1. 8. Cod. si 
vend. pign. ag. 1. 4. Cod. dedisti 
pign. 1. 7. and 8. Cod. si vend. pign. 
ag. 1. I. and 4. 



* " Qaseritur, si pactum sit a credi' 
tore ne lioeat debitor! hypothecam yen- 
dere vel pign us, quid jaris sit t et oer- 
tum est, . . . ut pactioni stetur.** n. de- 
disti pign. 7. § 2. 

7 " Ubi vero convenit ne distrabe- 
retur, creditor si distrazerit furti obli- 
gatur, nisi ei ter fuerit denunciatum 
ut solvat et cessaverit." n. 13. 7. 4. 

B n. de pign. 11. § i. in quib. 
oaus. pign. 68. "Cum debitor gra- 
tuitA pecunift utatar, potest creditor 
de fructibas rei sibi pignoratss ad 
modum legitimum usuras retinere." 
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Roman Law avri^viaK. That gave the creditor the 
power of appropriating the profit of the thing pledged, 
as interest for the unpaid debt; e.g. of occupying 
a house or land until the obligation was discharged. 

The '* lex commissoria," or the clause that if the 
debtor did not pay within a given time he should 
forfeit all property in a right to the thing pledged, 
was declared illegal*. 

The claims of creditors, where the same thing 
had been pledged to several, were marshalled on the 
following principles : in the absence of any special 
privilege. 

If the claims were simultaneous, each had a 
right "in solidum" to the thing in question — sub- 
ject, however, to the rule " melior est conditio possi- 
dentis." 

If the claims were not simultaneous, the maxim 
" qui prior est tempore potior est jure" prevailed. 

A more remote creditor might oblige the senior 
creditor to give up his right on paymg the prin- 
cipal and interest; but he could not worsen the 
condition of an intermediate creditor, or* violate the 
maxim *' qui prior est tempore potior est jure," by 
a mean contrivance of chicane. 

PRIVILEGED CREDITORS". 

The Bomans divided privileges into privileges of 
the person, and privileges of the caused The privi- 

* "Placet infirmari earn (lex com- • Troplong, DfwtcivUexpliquS.Pri' 

missoria) et in posteram omnem ejus vil^ges et hypothiques, Vol. I. 

memoriam aboleri." Cod. 8. 35. 3. H. 50. 17. 196. "Privilegia quae- 

' n. 49. 14. ^8. dam causae sunt quasdam personaa, et 
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lege of a debt incurred for funeral expenses of him 
whose estate was liable for the debt is an instance 
of the first. The privilege of the fiscus, of the second. 
AU privileges, however, in a certain sense, were per- 
sonal, as they could only give the right to personal 
action, and not to one in rem; from this it followed 
that the hypotheca came before the personal privi- 
lege. "Restat ut adnotemus," says Cujacius*, "cre- 
ditores hypothecarios anteponi creditoribus chirogra- 
phariis, id est qui debitores personali tantum actione 
obligatos habent, etiamsi creditores chirographarii sint 
antiquiores...sive habeant privilegium causae sive 
privilegium temporis; nam eos excludunt hypothecarii 
creditores optim4 ratione, quia habent actionem hypo- 
thecariam, quae est actio in rem, in quam plus cau- 
tionis est quam in personam." Cujacius has stated 
the order of rights given by the simple *' hypotheca" 
with great precision: "Prions temporis hypotheca 
firmior est, posterioris infirmior, quia m id tantum 
efficax est, quo summa pignoris excedit summam 
prions sortis^" Hence the maxim so plainly just, 
**qui prior tempore potior jure." To consider the 
matter more in detail. 

Creditors were privileged with reference to the 
especial favour with which the law considered certain 
persons or certain rights. 

To the first class belonged the fiscus* : secondly, 
the wife and children claiming her dowry. 



ideo qundum ad hseredem traoseimt tior in pignore, &o. o. 7. 

qu» cauBse Bunt, qaas persons sunt * Cujacius, Paratitla on c. qui po- 

ad hsaredem non transferuntur." tior in pignor. 

* Recit. Solenn. Cujacius on qui po- * L. ult. Cod. h. t. 



VIII.] PRIVILEGED CBBDITORS. 217 

To the second*, those who had spent money in 
recovering, saving, or keeping in repair the thing 
pledged (supposing them to possess the jus pig- 
noris), or (by a law of the emperor, a.d. 469) he 
who could support his claim by an authorized in- 
strument', ''qui instrumentis publico confectis niti- 
tur," or one attested by the hands of three or four 
men '' integrae opinionis." 

The possessor of the thing pledged might, if he 
paid the debt to the creditor suing for its recovery ^ 
stipulate that he should succeed to his rights. 

In the absence of any special convention the 
law implied a pledge^, 

In the goods belonging to the tenant, taken into 
a house of which the rent was in arrear. 

In the produce of land in favour of the landlord. 

In favour of him who had spent money in 
rebuilding and repairing a house, on the house 
itself. 

In favour of wards and minors on all things 
purchased with their money. 

In favour of legatees, or those in a similar con- 
dition to legatees, on the property burdened with 
their legacies. 

In favour of the wife for her '' dos," " parapher- 
nalia," and the " donatio propter nuptias." 

The pledge was cancelled — 

By payment of the debt for which the property had 



^ n. 4o. 4. 5. '* Interdam poate- 7. *' Et si in cibaria nautamm fiierit 

rior potior est priori, ut pata si in creditum, sine quibuB nayis salva per- 

rem istam conserrandam impensmn venire non poterat.*' 

est) quod aequena credidit, veluti ri ' Cod. h. t. o. iz. 

nayis fuit obligata et ad annandam * 10. 4. 5. § 7. 

velreficiendameamoredidero;" 6. and * Donellns, L. 15. c. 50. |6. 
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been pledged'; whether ** ipso jure/' as by payment, 
or a valid "exceptio," which prevented its recovery. 

By the remission of the creditor, which might 
be expressed by a formal covenant — or tacit, as if 
he gave up to the debtor*, or bequeathed to him 
the instrument proving the debt. 

If he consented to the sale of the thing pledged'. 

If he consented that the thing pledged to him 
should be pledged elsewhere, without insisting on his 
prior right*. 

If he consented to accept another security for 
his debt*. 

By the destruction of the thing pledged". 

By the lapse of time^ 

The remedies of the creditor were® — 

The ''actio hypothecaria :" this was "in rem," by 
which he recovered possession of the thing pledged*. 
At first the legislator gave the "actio Serviana" 
against the colonus for the rent : afterwards it was 
extended to other pledges, and was called the " quasi 
Serviana." 

It lay against the debtor and his heirs if he had 
more than one "in solidum." 

It lay against the " possessor," real or fictitious, 
of the thing pledged. 

^ n. quib. mod. p. solut. 8. § i. O. la 6. 8. § 6. 
Cod. de pign. 24. * H. 20. 6. id. pr. 

n. 20. 66. II. § 4. II. § I. n. de ' n. «o. 6. 6. § 1. 20, 6. 9. § 3. 

pign. act. 9. § 3. ' n. de pign. act. 21. lb. 35. 

* n. de pact 3. de liber, leg. i. ' lb. 31. Cod. 8. 34. § i. 

Cod. de remi88. pig. H. ao. 6. 4. § i. ^ Donellus, L. 15. c. 50. 13. n. lo. 

• n. 158. de reg. juria. "Creditor i. 17. 44. 7. 25. H. de pign. 13. § 4. 
qui permittit rem venire, pignus di- 18. § 5. Inst, de act. § 7. 
mittit." " Si Yoluntate creditorifi alie- * U, de pign. 16. § 3. 23. Comm. 
natus fundus est, inverecunde appli- Diy. ii. § 7. quibus mod. pec solv. 
cari sibi eum creditor desiderat." 12. § i. de servit. 16. 
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If the creditor was deprived against his will 
of the possession of the thing, it lay before the debt 
for which the pledge had been given was due. 

It did not lie against a delator of the debtor, 
unless the ^' nomen" of the former had been pledged. 

In this action the onus of proof lay on the 
plaintiff, who was bound to shew that the thing 
sued for had been given in pledge at a time when 
it was "in bonis" of the debtor \ He was bound 
also to shew the possession of the defendant, unless 
the defendant was the debtor, in which case he was 
only bound to prove that the thing had been pledged 
to him. 

The possessor against whom this action lay was 
bound to give up the pledge, or to pay the debt. 

The possessor* might defend himself by the " ex- 
ceptio," 

1. " Excussionis," i.e. the plea that sufficient 
means had not been taken to obtain the money from 
the principal debtor. 

2. " Prsescriptionis," i.e. for a bon& fide pos- 
sessor ten years, * 'inter praesentes;" twenty, "inter 
absentes." 

The possessory remedies were the Interdictum 
Salvianum, against the colonus'; Quasi Salvianum 
against any other person who had pledged the pro- 
perty in question. 

The "actio Pigneratitia*'* lay "in personam ere- 
ditoris," on behalf of the debtor for the recovery of 
the pledge when the debt was paid. 

^ n. depign. i6. § 3. Eod. cii. § i. pign. 44. 
* n. de cond. indeb. 10, qui pot. in ' 11. 44. 33. Cod. 8, 9. 

pign. 19. Cod. defidei, 7. and 5. de * Cod. 4. 24. «. D. 13, ^, 
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LEGAL NATURE OF OBLIGATIONS 



The doctrine of obligations may be considered as 
falling under two categories, general and special. 
The general one is that which explains the ground 
upon which all obligations rest, the special one is 
that which explains the precise form into which 
the general law has cast itself in any particular 
instance. 

The number of special obligations must of course 
multiply with the inventions of men, and the exi- 
gencies of society ; but though it may be impossible 
to refer each as it arises to any established name, it 
will be governed by the general rules which control 
the obligatio, subject to its own individual object, 
and the analogy it bears to those already in ex- 
istence. 

" Obligatio " is the legal relatioij which gives one 
person, the creditor, a right to a particular act by 
another, the debtor : " Obligationum substantia non 
in eo consistit ut aliquod corpus' nostrum vel servi- 
tutem nostram faciat, sed ut alium nobis obstringat 
ad dandum aliquid vel faciendum vel prsestandum." • 

1 inti. 3. 13. n. 44. 7. Cod. 4. TO. • n. 44. 7. § 3. 
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So long as the system of *^ Formulae" was in use, 
this was manifest from the "intentio/* which was 
"ea pars formulae quA actor desiderium suum con- 
cludit," and was framed " in personam," e. g. '' si 
paret A. A. N. N. sestertium decem millia dare opor- 
tere\" So the Digest* tells us, ''creditores accipien- 
dos esse constat eos quibus debetur ex qu^unque 
actione vel persecutione." 

The object of the creditor of an " obligatio " being 
to enforce an act^ the act must be, abstractedly speak- 
ing, possible, " impossibilium nulla obligatio':" ab- 
stractedly speaking, because an impossibility personal 
to the debtor is no excused '^Si ab eo stipulatus 
sim qui efficere non potest, quum alii possibUe sit, 
jure factam obligationem Sabinus scribit." 

The act must be lawful*. 

It must have a pecuniary value*, and a value to 
the creditor^, unless there be a moral duty, or a 
motive of affection concerned®. 



^ "In rem" would have run "si 
paret, fundam ex jure quiritium dicti 
Agerii ease ;** and see Gaios, 4. 9. 3. 

' n. 50. 16. 10. 

» n. 50. 17. 185. 
* n. 45. 1. 34. 

45- I- 137- § 4. § 5- 
' n. 45. I. 26. " Generaliter novi- 

rous turpes stipulationes nullius esse 

momenti." 

Eod. 37. and 35. §1. 

n. 28. 7. 15. "Nam qu» &cta Ise- 
dunt pietatem, existimationem, vere- 
cundiam nostram, et ut generaliter dix- 
erim, contra bonos mores fiunt, nee fa- 
cere nos posse credendnm est." 

• n. 40. 7. 9. %i. "Ea enim in 
obligatione consistere qas pecnnift his 



prsestarive possunt." 

7 n. 17. I. 8. 6. "Mandati actio 
tunc coropetit quum ocepit interesse 
ejus qui mandavit; cseterum si nihil 
interest, cessat mandati actio." 

n. 19. 2, 3^. 

n. 43. T. 13. " Neque Tani timoris 
sestimatio ulla est." 

* n. 17. I. 54. "Cum servTiB ex- 
tero se mandat emendum nullum man- 
datum est ; sed si in hoc mandatum 
intercessit ut serrus manumitteiretuv 
nee manumiserit, et pretium oonse' 
quetur dominus ut venditor, et affectus 
ratione mandati agetur, finge filium 
naturalem vel fratrem esse ; placuit 
enim prudentioribus, affectus rationem 
in bone fidei judiciis habendam.*^ 
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An obligation entirely indefinite', or resting en- 
tirely on the will of the promisor*, was invalid. 

Obligations are certain^ or uncertain ; certain, 
when the object as to quality and quantity is ascer- 
tained, when "ex ipsa pronuntiatione apparet, quod 
quantum que sit, ut ecce aurei decern, fundus Tuscu- 
lanus. Homo Stichus, tritici optimi modii centum, 
vini Campani optimi amphorae centum.'* 

They are uncertain when these points are unde- 
termined. *.^Ubi autem non apparet quid quale 
quantumque est in stipulatione, incertam esse stipula- 
tionem dicendum est\" e.g. if things not "fungibiles" 
" quae ipso usu consumuntur*," are described merely 
by the name of their species. " Si qui fundum sine 
propria appellatione, vel hominem generaliter sine 

proprio nomine dari sibi stipulatur;" or if things 

consumed by use are bargained for without precise 
reference to their quality*; or when there is an al- 



n. 17. 3. 1. § 1. 

33. I. 7- 

35. 1. V* 

40. 4. 44. 
18. 7. 6. 7. 

^ n. 45. I. 94. " Triticum dare 
opoitere stipulatiia est aliquis: facti 
quaastio eat, non jorifl: igitur m. de 
aliqtto tritioo oogitaverit, i. e. certi 
generis, oertie quaniitatiBi id habebitur 
pro expresBO, alioquin .... nihil stipu- 
latus videtnr/' 

Bod. 95. "Qui inanlam fieri stipa- 
latur ita demnm acquirit obligationem, 
si apparet quo in loco insulam fieri 
voluerit." 

' "Nulla promissto potest consis- 
tere qusB ex voluntate promittentis 
statum capit." 

n. 45. I. 108. § I. 



' XL 45. I. 75. " Si qui vinum aut 
oleum vel triticum quod in horreo est 
stipulaturyCertumstipulari intelligitur." 

n. 45- '• 95. § 5« 

Eod. 10. "Certum est cujus spe- 
cies vel quantitas quae in obligatione 
versatur, aut nomine suo, aut eft de- 
moustratione quae nominis vice fun- 
gitur, qualis, quantaque sit, osten- 
ditur." 

n. 41. 1. 6. 
* 45. 1. 75. 

» Eod. § I. 

^ Eod. § 3. " Quia bono melius 
inveniri potest .... cum id quod bono 
melius sit ipsum quoque bonum sit 
... .at cum optimum quisque stipu- 
latur, id stipulari intelligitur, cujus 
bonitas principalem gradum bonitatis 
habet." 
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temative* left to the debtor which of different objects 
shall be given. The debtor* by the delivery of the 
thing fixes the object; if it rested on the will of 
either^, the will being once declared, it was irrevo- 
cable. 

There may be cases where the exercise of the 
choice is the condition of the obligation* ; but where 
the choice is not a condition, the non exercise of it 
will not destroy the obligation*; or the object may 
be made to depend on the " arbitrium " of a par- 
ticular person •, e. g. '.'quanti Titius sestimaverit," or 
" boni viri^" 

Obligations are indivisible or divisible. 

" Et harum omnium qusedam partium prsestatio- 



See the distiuciioD between an im- 
perfect and an uncertain stipulation, 
n. 45. I. 105 ; and n. 33. 3. 69. 4. 
" Gener a aocero dotem arbitratu so- 
ceri certo die dan, non demonstratA 
re vel quantitate stipulatus fuerat : ar- 
bitrio quoque detracto, stipulationem 
▼alere placuit . . . .dotis etenim quan- 
titas pro modo facultatum patria et 
dignitate mariti oonstitui potest." 

* n. 45. I. 75. § 8. "Utcunque ia 
qui sibi electionem oonstituit .... po« 
test videri oertnm stipulatus . . . qui 
yero sibi electionem non oonstituit in- 
certum stipulatur.'* 

Eod. III. 

* n. 40. 9. 5. 

* *^ Stichum aut Pamphilmn, utrum 
hieres meus volet, Titio dato; si dix- 
erit bsres Stichum se velle dare, Sticho 
mortuo liberabitur; cum autem semel 
dizerit haeres utrum dare velit, mu- 
tare sententiam non poterit." 

n. 30. 84. § 9. 

^ *' Si servuB aut filius familias ita 
stipulatus sit, illam rem aut illam 



utram ego velim, non pater dominusve 
sed filius servosve destinare de alteru- 
trft debet." 
n. 45. I. 141. 

" n. 45. 1. 141. § I. 

• n. 17. 2. 75. " Si coita sit soci- 
etas ex his partibus quas Titius arbi- 
tratus fuerit, si Titius antequam arbi- 
traretur decesserit nihil agitur." 

Eod. 16, "Arbitrorum enim ge- 
nera sunt duo ; unum ejusmodi ut sive 
lequum sit sive iniquum parere debe- 
amus. . . . alterum ejusmodi ut ad boni 
viri arbitrium redigi debeat.*' 

n. 19. 1. 45. 

' n. x8. I. 7. "Neque enim debet 
in arbitrium rei conferri an sit ob- 
strictus.'* 

n. 19. 4. 44. *'Si in lege locationis 
comprehensum est ut arbitratu domini 
opus approbetur, perinde habetur ac 
si viri boni arbitrium comprehensum 
fuisset. . . .nam fides bona exigit ut 
arbitrium tale prsestetur quale bono 
viro convenit." 

n. 50. 17. 22, 
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nem recipiunt, veluti cum decern dari stipxilamur ; 
qusedam non recipiunt, ut in his quae naturd. divi- 
sionem non admittunt, veluti cum viam iter actum 
stipulamur'/' 

The true meaning of the division of obliga- 
tions into divisible and indivisible is not, that in 
either case the creditor can be compelled to accept 
partial fulfilment of the contract, but that with 
his consent a partial fulfilment of the contract is 
possible. The case where Titius has engaged to 
pay I DO aurei is to be decided precisely on the 
same principle as the case in which Titius had 
bound himself to allow a servitude. So in the 
case of a divisible obligation where there are several 
debtors, each may pay pro ratfi, ; whereas in the 
case of an indivisible obligation the rule is dif- 
ferent. 

Suppose a man entitled to a servitude died leav- 
ing several heirs, each heir might, if interrupted in 
the exercise of his right, institute proceedings and 
recover the pecuniary value of his share : " sed verius 
est omnibus in solidum competit actio, et si non 
prsestetur via pro parte hsereditaria condemnationem 
fieri oportet*." 



1 n. 45. 1. 1. § I. 

n. 8. T. II. "Pro parte dominii 
servitutem acquiri non posse vnlgo 
tntditur." 

n. 46. 4. 13. I. 

n. 45. I. 2. § 1. § 5. Eod. 4. eod. 
73. " Ex his igitnr stipulationibus ne 
hseredes quidem pro parte solvendo 
liberari possunt . . . . et ideo si divisio- 
nem res promissa non recipit, veluti 
via, hieredes promissoris singnli in so- 



lidom tenentur." 

n. 45. I. 85. pr. § 2. "Opens 
effectas in partes scindi non potest. 
§ 3. . . . quodsi stipulatus fuero . . . et 
unus ex pluribus bseredibus me pro- 
hibeat, verier est sententia ezistimaU' 
tium unius facto omnes teneri." 

" n. 8. 5. 4. § 3. " Quia non facit in- 
utilem stipulationem difiBcultas prsesta- 
tionis." 

IT. 4$. I. i. g 7, 
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As a general rule, demands that rested on a 
"facere," as contradistinguished from a *^dare/' 
were indivisible: "Item puto ut si quis faciendum 
aliquid stipulatus sit, ut puta fundum tradi, vel fos- 
sam fodiri, vel insulam fabricari, vel operas, vel quid 
his simile, horum enim divisio corrumpit stipulatio- 
nem\" 

The subject of Obligations is scattered widely 
over the different books of the Boman Law, but the 
elementary rules on this subject are to be found 
under the head De pactis, De oblig. et act., and De 
verb. obi. in the Pandects and the Code. Under 
this head it is that the most numerous relations 
which affect the interests of men as members of 
society are to be found. The liabiKties which the 
laws on this subject regulate recur every instant. To 
frame them the Koman jurist had recourse to prin- 
ciples long hidden under the rubbish of Gothic legis- 
lation; or if they were here and there discernible, 
rather serving to illustrate the absurdities by which — 
where nature was too powerful for the legislator — they 
were encumbered, than to quicken the corrupt mass by 
their vivifying energy. These principles were those 
of conscience illuminated by the progress of reason, 
and the study of jurisprudence, in other words, of 
refined and perfect equity, which in every civilized 
country but England have triumphed over the caprice 
and absurdities of the dark ages, and have been the 



^ n. 45. I. 3. 1 5 = 79. pr. eodem. ullum balneum aut ullom theatrum 
11. 35. 2, 80. 1 T. " Sed et 81 opus aat stadium feoisse intelligitur qui ei 



municipis hsres faoere jussns est, in- propfiam formam, qua ez consumma- 
diTiduum videtur legatum, neque enim tione oontingit, non dederit. *' 

15 
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harbingers. Id civil suits at leasts of humanity and of 
right. To extract from the precious volumes in 
which these rules are contained, a series of rules 
which might constitute a body of elementary learn- 
ing invested with the precision and authority of law, 
was the object of Domat and Pothier ia their im- 
mortal works, as well as of the great jurists who drew 
up the Code Napoleon, which, were not political 
freedom the first of blessings, might atone for its 
destruction. But these masters of jurisprudence 
never imagined that their compilations could super- 
sede the study of the Koman Law. Ill, said they', 
would he understand the disposition of the Civil 
Code with regard to Contracts, who was to look at 
them in any other light than as the general rules of 
equity, all the ramifications of which must be traced 
out in the Koman Law : there it is that the science 
of what is just and what is unjust is most perfectly 
developed, and there it is that every one must look 
for instruction who wishes to make any progress in 
that science, or who shall be entrusted with the 
charge to defend or to execute the laws recorded in 
our Code. 

It is impossible to foresee, and therefore to regu- 
late by a special law, all the dijSerent forms which con* 
tracts may assume '• But among the Bomans law 



^ Locrd, Vol. Tin, p. 313. 

' ImtU. 3. 13. The Twelve Tables 
use the word nexus. La Serna, Ik- 
recho Romano eomparado con el Es- 
panol, VoL 11. p. 115. 

The Institutes pass from the right 
in the thing to the right to the thing. 
The former real, the latter personal ; 



the former absolute, the latter rela- 
tive; the former in rem, the latter 
aJ rem ; the former not necessarily 
implying the existence of any other 
ingredient, but the person holding the 
right, and the thing over which the 
right is exercised; the latter requir- 
ing a passive as vrell as an active 
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alone had a coercive power. So they define an obliga- 
tion " Juris vinculum quo necessitate astringimur ali- 
cujus rei solvendsB, secundum nostrse civitatis jura\" 

The fear of multiplying litigation deterred the 
authors of the Twelve Tables from making this at- 
tempt. They provided the means of enforcing cer- 
tain contracts which were most essential to society, 
these were called " nominati." But as the relations 
of men with each other multiplied, it became neces- 
sary to extend the law's coercive power. The grand 
maxim (which is slowly thawing the prejudices even 
of English legists), that it is "contra naturalem 
sequitatem unum cum alterius jacturA et detrimento 
Idcupletiorem fieri/* compelled the performance of 
a contract by one party, when it had been fulfilled 
as far as in him lay by the other. Thus the " con- 
tractus innominati," as they were called, because 
they were not designated by any special name, were 
recognized and enforced by law. 

They were comprised under four classes', to one 

BQbject of the obligatioii. Such is the mantur si actio aliqua earum nomine 

doctrine, which if not formally stated competit, verum etiam cum soluta pe- 

by the Boman jurists, is logically de- cunia repeti non potest ; nam licet mi- 

dudble from the texts they have left nus proprie debere dicantur naturales 

us, and which has been accepted by debitores, per abusionem tamen Intel- 

all but writers on English law, who li^ possunt debitores." He alone is 

have invented a jargon peculiar to in the strict sense a debtor, '*a quo 

themselves, based on notions utterly invito exigi pecunia potest." 

incoherent, confused, unworthy of IT. 50. 16. 108. As to "secundum 

rational creatures, but of course lead- nostras civitatis jura," see Donellus, 

ing to an incredible amount of liti- 12. c. 1. 

gation, and therefore long carefully "Est contractuum nominatorum 
cherished "that the law might be an origo quibus legum Bomanarum con- 
art^" instead of what it ought to be, ditores vim astringendi dederunt, sub 
and never has been among us — a certo nomine, quo veluti signo secer- 
science. nerentur ab alteris quibus eadem vis 

^ But see n. 46. i. 16. § 4. "Na- tributa non est." 

tnrales obligationes non eo solo »sti- * H. T9. 5. 5. 

15—2 
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or other of which every contract must belong*; 
*' do ut des/' " facio ut facias/* " do ut facias/' " fitcio 
ut des*." 

These contracts were executed when there was a 
'* causa*' or a "nomen*" — " si in alium contractum res 
non transeat subsit tamen causa eleganter Aristo Celso 
respondit esse obligationem." But if there was neither 
"causa" nor ''nomen/' the "pactum" was "nudum/' 

"Causa*" does not mean the motive to a con- 
tract, as eveiy pactum, "nudum" or not, must have 
one, but the partial execution of the contract by the 
act of one of the parties to it, *' qusa sumpsit effectum 
datione vel facto/' 

•The "causa" gave rise to the division of con- 
tracts, into those which were valid by mere consent, 
and those which required some act or formality to 
make them binding. 

The first class were consensu. The second were 
subdivided into those established (i) re, as by de- 



^ " Encore y en a-t-il une de super- 
flue." Maleville, A ntUyae, Vol. in. p. lo. 

* n. 2. 14. 7. a. So if Gaius eman- 
cipated his slave, on condition tbat 
Titius should emancipate his, and after 
the slave of Cuus had been emanci- 
pated, Titius refused to fulfil what he 
had promised, " in h&c quaestione to- 
tins ob rem dati tractatus inspici potest.** 

n. f 9. 5. 5. *' Necessario sequitur 
ut ejus fiat condemnatio quanti inter- 
est mea servum habere quem manu- 
misi." Eod. § 5. 

* n. 1. 14. 7. 1, 1. 

* ''Omnis conventio habens pro- 
prium et legitimum nomen vel causam, 
id est dationem aut factum, ea oon- 

Hus est: qu8B vero neque certuro 



nomen habet neque in effectum ooepit 
deduci aliquA datione vel &cto; hsBC 
est pactum." Huber, Vol. i. p. 383. 

' " Emptio venditio, locatio condno- 
tio, mandatum societas." Zeno added 
to these a form of the emphyteusis, Imt. 
3. 93. Theoph. Par. § 3. § i. o. 1. h. t. 

n. -2. 14. 7. "Ideo autem istia 
modis consensu dicimus obligationem 
contrahi quia neque verbomm neque 
Bcripturs ulla proprietas desideratur 
Bed sufficit eos qui negotia re gerunt 
consentire." 

n. 3. 14. 7. '^Mutuum, indebi- 
tum commodatum depositmn pignus.** 
Verbis. ** Verbis obligatio oontrahitur 
ex interrogatione et responsione cum 
quid dari fierive nobis stipulainur." 
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livery, (2) verbis, the stipulatio, (3) litteris*, that 
depend for their validity on some writings 

With regard to consensual acts, it should be ob- 
served, that if the parties to one agree that until a 
formal document is drawn up embodying its terms 
before a proper officer, such contract shall be incom- 
plete. A document so prepared is requisite to make 
it binding. Such is the effect of the celebrated law 
*' Contractus," in the Code, 4. 21. 17. 

The Komans distinguished three kinds of obliga- 
tion, and the accuracy of this distinction is obvious. 
These were, (i) Natural. (2) Civil. (3) Natural 
and civil. 

I. A purely natural obligation is that which 
cannot be legally enforced. Such were the obliga- 
tions contracted by an impubes, by a master towards 
his slave, by a father towards his unemancipated 
son*. 

Though these obligations could not be the ground 
of a civil action, they were not wholly without civil 
dbnsequences, e.flr. the "pledge" given for their ex- 
ecution might be retained. The money paid on 
account of one could not be recovered; it might 
be the basis of a guarantee'. 



^ GaiuEy /iMf. 3. 148. 134. Vat. 
Frag, § 339. Cod. de prob. ThU 
had become almost obsolete before 
the time of Justiuian. 

' Instit. de contr. Empt. 

''Naturalis obligatio non omnis In 
pari pretio habetur, quibusdam enim 
lex opitulatur, aliis uollam pari tribuit ; 
qun hujus sunt generis vel neglexit 
nmnino yel enerraTit. . . .obligationes 
quas enervat, sunt pupilli majoris in- 



fantia» nam infans plane non tenetur 
filii familias mutuam pecuniam acdpi- 
entis mulieris fide jubentis." 

"Quod pupillus sine tutoris auc- 
toritate promiserit et solverit ejus repe- 
titio est, quia nee stipulantl nalurd 

n. 12. 6. 13, and 36. § 12. 

' n. t6. 2. 6. "Etiam quod na- 
turA debetur venit in compensatio- 
nem." La Serna, Derecho B. 11. 116. 
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2. A purely civil obligation* is one on which 
an action may be brought, but which may be en- 
countered by a peremptory exception*. Such is 
one that is founded on an iniquitous sentence, or 
extorted by violence. 

3. The natural and civil obligation* is that which 
rests alike on positive law and equity : '* Quo ne- 
cessitate astringimur alicujus rei solvendas secundum 
nostras civitatis jura ;*' he ought to have added, says 
Maleville, " et sequitatis/* 

This last class of obligations was divided into 
civil and praetorian. Civil obligations* were those 
which were drawn from a law, a plebis scitum, a 
senatus consultum, the constitution of a prince, or 
the interpretation given to any of these written laws 
by the juris consulti, to whom the task was assigned 
*'jura condere." 

Praetorian obligations were those enforced by 
the authority of the prator, according to the exigen- 
cies of the case, and the rules of natural equity ; such 
were the pecunia constituta, hypotheca, the obligatidh 
arising from the oath. 

Another division of obligations is into those 



^ 8C. "QucB legum Bubtilitate dun- 
taxat niiitar, sequitate destituta na- 
turally quae propterea parit actionem, 
Bed per exoeptionem quam ■uggerit 
squitas eliditnr." Huber, Vol. i. p. 
183. "Ezempla passim occumint.*^ 
" Qui metu coactus vol dolo deceptus 
promiait jure dvili obligatur." Huber, 
Vol. I. p. 7S2, Inst, de except. § 3. 

• n. 13. 5. 3. *'Quflecunque per 
exceptionem perimi possunt in com- 
pensationem non yeniust." 

n. 16. 3. 14. 



' "Obligatio que cirilis simul et 
naturalia est sine exceptione actionem 
producit efficacem, eaque a Justiniano 
duplex traditur ciyilis et Prastoria.'* 
lluber. Vol. I. p. 282. 

* "Is qui honorariA actione non 
jure civili obligatus est constitnendo 
tenetur.** 

n. 13. 5. 1. 8. 
n. 15. 3- 

3 Inst, de oblig. 
3 Inst, de jure nat. 
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which are principal, and those which are acces- 
sory. 

Accessory, are those claims which the plaintiflF 
can enforce, which were not the original object of 
the contract. 

The leading claim of this kind is that which 
falls under the head '^ejus quod interests" 

The object of every obligation' is to secure a 
thing or act, of a certain value to the person con- 
tracting for it. But the worth of this thing or act 
may, independently of the thing or act itself, be the 
subject of a legal demand. The estimate of this 
value depends on the thing or act, and on the cir- 
cumstances which belong to it. In this point of view 
the estimate may be directed only to the marketable 
value of the thing or act in question, " verum rei 
pretium." If, however, any loss has been sustained, 
compensation for which is asked, the value of the thing 
or act to the creditor is to be taken into account, 
" sestimatio ejus quod interest,'* which may exceed or 
fall short of the former standard. In this the amount 
of positive injury, *' damnum emergens," as well as 
future loss, " lucrum cessans," were to be considered. 

Pecuniary interests'* alone could be weighed in 
such a proceeding. The defendant was responsible 
for no damage but that which was naturally, and in 
a sense immediately, the consequence of what was 

1 n. 27. 3. I. § la n. 9. 2. II. § 2, "Sed utnim cor- 

19. I. II. § 18. pus ejus solum SBstimamus quanti fu- 

* IT. 46. 8. 13. ** Si ooromiifia est erit cum occideretur, an potius quanti 

Htipulatio ratam rem dominum habi- interfuit nostri non esse occisum, et 

tarum in taotum oompetit in quantum hoc jure utimur ut ejus quod iiitcrcBt 

nieft interfuit.** fiat sstimatio.'* lb. 77. 

n. 36. I. II. • II. 9. -J. 33. 
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complained of. The loss^ of profit by payment at 
one place instead of at another, was to be estimated 
by the judge. 

Justinian by a law of the Code provided that 
the loss or gain should never be estimated at more 
than twice the value of the objects 

These rules hold when the judge is to estimate 
the interest according to the proof furnished by the 
plaintiff. But there are cases where, as a punishment 
for dolus or contumacia on the part of the defendant, 
the plaintiff has the right to fix an estimate by his 
oath, '^jusjurandum in litem/' on the value of his 
interest, the only limit being the maximum appointed 
by the judge. Such was the proceeding also when 
the defendant refused to comply with the decree '^ ad 
exhibendum/' or " ad restituendum." But even in 
cases of dolus', where the sum lost consisted of 
monies numbered, or where an event had happened 
which rendered compHance with the decree, at first 
wrongfully disobeyed, impossible, or the death fix)m 
natural causes of the slave ordered to be given up, 
the oath of the plaintiff was not allogsfred. 

Obligations were bilateral (sometimes called syn- 
allagmatic) or unilateral. Bilateral are those in which j 
either party may be debtor or creditor. 

1 n. 19. I. 91. § 3. restitueniia vel non ezhibentis puni- 

13. 4. 9. § 8, tur; cum vero dolus aut oontunuwda 

* n. la. 3. non restituentis yd non exhibentls 

Cod. 5. 53. quanti in litem juiayeiit actor.** 

12. 3. 4. § I. § a. § 3. n. St. 3. 4. § I. 

4. 3. 18. II. 4. 3. 18. § I. 

10. 4. 3. § 9. * n. la. 3. 3. "Kommis. depo- 

God. 6. 30. 99. § 14. sitifl judioem non oportet in litem jus- 

'* Interdum quod intenit agentia jurandum deferre .... cum oeria nt 

solum awtimatur, veluti cum culpa non nummorum estimatio.*' Cod. 8. 4. 9. 



I 
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If in a bilateral obligation, one party to it only 
was legally bound, as for instance, if a pupillus 
had engaged himself without the authority of his 
guardians^ the existence of the obligation rested on 
the choice of the person not legally liable, and he 
could not insist on it, without carrying into effect 
his portion of the contract : ** Nee tamen ex vendito 
quid quam consequitur nisi ultro quid convenerit 
prsBstet^" 

He who endeavours to enforce a bilateral ob* 
ligation, admits his own liability to it ; and if he 
has not fulfilled that obligation, may be encountered 
by an " exceptio non adimpleti contractus." 

Jurists' have distinguished bilateral contracts into 
those more or less perfectly entitled to the name ; 
e.g. emptio venditio, societas, locatio conductio, be- 
longed to the first class. The duty imposed on 
either party being alike of the essence of the con- 
tract^ as in the contract of sale, it is as much the 
duty of the seller to deliver the thing, as of the 
buyer to pay the price. 

The mandatum, the depositum, are instances of 
contracts belonging to the second ; the obligation of 
the mandans, and of the person placing the de- 
positum, being subordinate to those of the manda- 
tarius, and the person to whom the depositum has 
been entrusted. 

Unilateral contracts are those in which one per- 

^ n. 18. I. 34. § 3. ezoeptione uti poterit.** n. 19. i. 35. 

18. 5. 7. § I. ' HeinecctUB, Prcdedianes in Gro- 

"Qui pendentem nndemiam emit, Uurn, Lib. ii. Gap. xi. § 3 and 4 ; 

n uTam le^^re prohibeatar a vendi- Toullier, Vol. vi. p. 19. 
tore adwrdUB eum petentem prctium 
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SOU alone is responsible to the other, as mutuum, 
stipulatio. 

The action arising from the principal obligation 
is '' actio directa/' that arising from the subordinate 
one is ^* actio contraria/' 

This head of division however has given rise to 
much criticism, and many difficulties might be urged 
against it; perhaps the best distinction is that founded 
on engagements, which are unilateral before accept- 
ance, and bilateral afterwards. 

Another division recognised by Fothier, and in- 
corporated with the French Code\ is that of Con- 
tracts, into those which are commutative and those 
which are aleatoriaL 

A contract is commutative, when each party to 
it engages to do or give what is considered an 
equivalent for the act to be done or given by the 
other. 

A contract is aleatorial, when the equivalent con- 
sists in the chance of gain or loss for each of the 
parties, in consequence of an event still uncertain. 
Such are all contracts of insurance. 

It is not however possible, in questions mingled 
with the infinite mass of human afiairs, always to 
draw the line with metaphysical accuracy between 
different classes of contracts. 

Strictly speaking, it is clear that aleatorial con- 
tracts are also commutative, inasmuch as in them 
one thing or act is exchanged for another thing or 
act. 

Another division of contracts, and perhaps the 

1 Toullier, Vol. vi. p. i6. 
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most important of all^ is into that '' boncsjidei" and 
*^ stricti juris.'^ 

To put this much exhausted subject in another 
point of view. 

A convention or a pactum may be defined 
'' duorum pluriumve in idem placitum consensus." 

A pactum was divided into two kinds^ a '^ pac- 
tum nudum," and a '' pactum legitimum." A " pac- 
tum nudum" was that which depended simply on 
the agreement of the parties to it, which did not 
belong to any appropriated form of contract, and 
which was without the causa. 

The causa was the consideration which had led 
to the agreement; e.g. Caius and Titius agree 
to exchange books. So long as no step is taken 
to the execution of the agreement, this is '^ pactum 
nudum ;" when the exchange has taken place, it is 
'* pactum vestitum." 

A '* nudum pactum" could only be the basis of 
a natural obligation; it could not give rise to an 
action, but it might furnish an exception, that is a 
sufficient answer to one, based on natural equity. 

The ''actio prsBScriptis verbis" is brought when 
the person who has g^ven any thing requires the 
other party to fulfil his share of the contract. 

The "condictio causA dat& causa non secutaV' when 
the giver of any thing seeks to recover it, the consi- 
deration for which he gave it having failed. This is 
used for the contracts "do ut des," "do ut facias," not 
for those " facio ut des," " facio ut facias," which give 
rise to the action " praescriptis verbis:" here there can 

* n. 12. 4. 
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be DO " condictio dati/' as what is done cannot be 
undone, nor '' pro infecto haberi/' 

A '^conventio non nuda" might belong either 
to the dass of the " nominati" and *^ certi/' or the 
*'innominati*' and ^'inoerti,'* supported by a considera- 
tion. Hence the definition, '' contractus est conventio 
habens nomen spedale, aut eo deficiente dvilem 
obligandi causam.** 

To the class of the '^ certi '^ and *' nominati" be- 
long all that have an appropriated name and certain 
character, e.gr. ''emptio, venditio — ^locatio, conduc- 
tio — societas mandatum/' &c. 

The '^incerti" and '4nnominati" are those to 
which the civil kw has given no name that is 
certain and specific, but which the civil law re- 
cognises in consequence of some act done which gives 
them validity. Such contracts are of course almost 
innumerable, but they may, generally speaking, be 
comprised under four heads: ''do ut des," ''do ut 
facias," " facio ut des,** " facio ut facias.** 

These last contracts gave rise to no action bear- 
ing a special name^ or according to a prescribed 
form, but to one " praescriptis verbis," or "in pac- 
tum." 

The " contracttis nominati*^ are established in four 
ways : re, verbis. Uteris, consensu. 

A contract is said to be established, re, when it 
is completed, not by mere consent, but actual de- 



1 n. 19=5. 5. § «. "Cum pro* n. 19. 5. I. "Cum defiotunt vul- 

piium nomen inyenire non poesumuB garia atque usitata actionum nomina 

de«oendamu8 ad eas, cjusb in fiactum pneecriptiii yerbis.^' 
appvllantur.** 
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livery of the thing in question. It cannot exist 
unless some act has been done or some things de- 
livered. 



^ L& Seroa, n. 135. 

"Subdt tamen cftUBa.** IL 9. 14. 

7. 1 a. 
The word dvilis, H. 19. 5. 5. a, 

11 redundant, and a proof of the igno- 
rance of the compilers of the Digai. 



Vinnius, Q^cai. L. I. 46. 

"Dolus dans cansam contractoi 
hona fidei reddit enm jore nullom.*' 

n. de minoribns, 16. § i. 

n. 17. 3. pro socio. 3. § nit. 
4. 3. de dolo malo. i. 3. 



CHAPTER X. 

OBLIGATIONS CONTEACTED, RE. 

There are four contracts which are completed, re : 

I. mutuum ; 2. commodatum, 3. depositum, 4. 
pignus. 

Mutuum' is a contract *' juris gentium," "stricti 
juris," completed by delivery, according to which a 
thing for use and in commercio is delivered by the 
creditor to the debtor, to be his property, subject to 
the restitution to the creditor at his demand, of a 
thing not the same, but identically the same in kind 
and in measure*. 

The mutuum must consist of things that can be 
weighed and numbered, as wine, com, money, and 
that are consumed by use'. 

It follows from the definition, that as the pro- 
perty of the mutuum is transferred to the debtor, 
the thing is at his risk, and he is liable '' si quolibet 
fortuitu casu quod accessit amiserit." 

As the object of mutuum is certain, it gives rise 
to the '' condictio certi.^' 

^ n. 13. I. De rebus creditis li cer- biles." All things consumed in use, 

turn petatxu* et de condictione. Warn- however, are not fungibiles, e. g. the 

kohig, 1. 199. Cod. 4. 1. Gains, 3. 90. last wine of a rare vintage. La Sema, 

Pothier, (Euvres, iv. 47. Gliick, 11. 11. 126, 

460. li. I. ' n. 131. II pr. This definition is 

' " Fungibiles'* is a barbarous word not to be taken literally ; it means 

used to designate the object of the things of which the value is usually 

mutuum, and opposed to '^non fungi- so determined. 
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Commodatum is a contract of the law of natiocis^ 
honcB Jideiy complete by delivery, according to which 
a person was allowed gratis to use a thing not con- 
sumed or destroyed by use for a specified purpose, — 
the bailee being obliged to restore the same identical 
thing not worsened to the lender. Complete by deli- 
very, because if the thing be not delivered, there is 
no contract to a particular definite purpose ; if the 
bailee employed the thing, but to a different purpose, 
he was liable to an *^ actio furti." 

Herein is the distinction between the commo- 
datum and the depositum and the pignus. If the 
creditor used the pledge, or the person with whom a 
deposit was made the deposit, in any way they 
were guilty of furtum. 

" Gratis," because if money were paid for the use, 
the contract was changed, and became locatio. 

^'Allowed,'' because the possession and property 
in the thing lent was not changed, but continued in 
the lender for a specified purpose * — therefore till the 
purpose originally assented to by the commodans was 
accomplished, he could not intempestive recall the 
loan*. The rule applies, "Voluntatis est suscipere 
necessitatis consununare." Herein the commodatum 
differed from the preceding^ 

The identical thing must be restored, herein dif- 
fering from the mutuum. 

The commodatum gave rise to a double action, 
" directa" and " contraria." 



^ n. 13. 6. Cod. 4. 43. n. 45. 1. § I. mu8. In»t, 3. 14. 
* n. T3. 6. 8. Bei oommod&tn ' H. 13. 6. 17. 3. 

proprietatem et poMMsionein retme- * n. 43. 36. i. and 15. 
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.The Lex Aquilia also gave an action against 
the bailee^ if the thing lent had been worsened 
by him ; it gave the highest value the thing bore, 
within thirty days; it could be brought after the 
actio conimodati ; but the actio commodati could 
not be brought after that founded on the Lex 
Aquilia. 

The *' actio directa" lay for the proprietor against 
the bailee, for the restoration of the thing lent and 
unimpaired after the time for which it had been 
parted with had expired. 

The '' actio contraria" was that which lay for the 
bailee against the owner ; 

1. If he did not allow him to use the thing 
lent; 

2. If he had sustained any damage from the 
defect which to the knowledge of the lender existed 
in the thing lent, and made it \mfit for the purpose 
of the borrower*; 

3* To recover the expense of what he had laid 
out on the thing borrowed, as the medicine for a 
slave. 

The bailee was liable for dolus, and culpa lata 
levis, and levissima, ''quia in commodati sola utili- 
tas commodatarii versatur." '^Tantum eos casus' 
non prsBstet quibus resisti hon possit^" 

In the absence of " mora" and '' culpa,** and any 
ispecial agreement, he was not liable for accident. 

» n. 13. 6. 18. § 3. "Qui Bciens « "Vis niAJor,'' "visdivina," "yia 

vaift vitioBa commodayerit, u ibi in- natunJis," "fatom," "damnum fa* 

fusom vinum vel oleum oomiptum tale." H. 4. 4. 11. U, 39. 4. 94. § 3. 

efiiisnmye est, condemnandus eo no- U. 19.1.59. 6. 16. i. 13. 6. 5. 4. 

mine est." * U. 13. 6. 18 pr. 
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DEPOSITUM'. 

The Depositum was a contract of the law of 
nations, specified by a particular designation, boncB 
Jidei, complete by delivery, according to which a 
moveable thing was delivered to be safely and gratui- 
tously kept to be restored to the person who had 
so deposited it whensoever he required it. 

Gratuitously, because if any thing was paid, it 
was locatio. 

To be kept. This is the difference between the 
depositum and other contracts, as the ^^mutuum,^ 
where the property in the thing is transferred. 

The '' commodatum," where the thing was to be 
used. 

The " pignus*/* where the purpose was the security 
of the creditor. It was furtum if the bailee used the 
deposit without permission*. 

It is to be restored to the person depositing, 
whensoever he requires it, because the deposit is 
solely for the benefit of the person making it, and 
continues his property. 

The thing is to be restored in the same condition 
as when it was deposited, otherwise it is not held the 
same. 

It gives rise to two actions, the directa and con- 
traria. 

''Directa," for the person making the deposit, to 
recover the thing deposited uninjured. 

* 

^ n. 16. 3. Cod. 4. 34. n. II. 1. 9. et Mt yeram nt et Maroello videtur : 

§9. "Depotai apud te decern, poetea animo enim ooppit poMidere." 

permiti tibi uti; Nerva^ Proculus, ' The diffsrence with the maiida- 

etiam antequam moyeaDtur, condi- turn ia pointed out. II. 16. 3. i. § ti. 

cere, qoasi niutaa tibi hsc poese a'unt : * Imt. 4. i . § 6. 

16 
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The ^' contraria," which lies for the bailee against 
the person depositing, to recover what the former had 
expended on the thing deposited. 

The person with whom the thing had been de- 
posited was liable for the ** dolus/' and for the '' lata 
culpa/' which was held in the same estimation as the 
"dolus." 

But he was not responsible for the '^ culpa levis," 
or "levissima/' because the contract was solely for 
the benefit of the person making the deposit; and 
if he selected a negligent person, it was his own 
fault. 

PIGNUS' 

is a contract '^ juris gentium/' specified by a par- 
ticular name, boncB Jidei, complete by 4^1ivery, ac- 
cording to which a thing is delivered over to a 
creditor, and a right to the thing conferred upon him 
for his security ; that is> when the creditor is satisfied, 
the same thing, uninjured, may be given back to 
the debtor. 

It gives rise to an "actio directa," which lay for 
the debtor against the creditor, to recover the thing 
when the debt was paid. 

" Gontraria," for the creditor against the debtor, 
to recover the sum he had expended on the thing. 

^ n. io, T. n. 44. 7. I. 6. Ood. a detailed aooount of the pignaa, p. 
8. 14. Cod. 4. 5. 94. See above for a 10. 



1 



CHAPTER XL 

VEKBAL OBLIGATIONS. 

A OONTBAOT was Verbal whorein besides consent 
a certain form of words was requisite. 



VERBAL CONTRACTS. 

There were originally three forms of verbal con- 
tracts: — 

1. The dotia dictio^ obsolete in the time of Jus- 
tinian, but mentioned in the rules of Ulpian^ 
"Dos," he says, "aut datur, aut dicitur, aut pro- 
mittitur." It consisted, according to Oujacius, 
merely in a solemn promise of the ''dos" without 
question or answer for the acceptance. 

2. '' Promissio operarum a liberto facta et jura- 
mento firmata*/' often mentioned in the Pandects, 
though the form of it is not preserved. These were 
limited to a particular object. 

> Tit 6. I. The '* dos ** "dabtttnr ** ttipoktione. " DO0 Pamphfle est deoem 

whm it wai sealed up and deposited talenta. Aodpio." Andria, 5.4. Plau- 

with the augurs. Suet. Olmid. c 16. tus, ^VmiuiMniif, Act. 5. so. 1. 

"ritudeciesoentenadabantur.*' "An- * Bnmo^ DiriUo OwiU, 56. 

tiquo, veniet cum signatoribns aus- H. 38. i. 3. and 5. 40. 13. 34. 
pex." Jut. 10. 333. *' Fhmiittebatur*' 

16—4 
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3. The Stipulatio. This comprised everjr class 
of lawful obligation, ^'quarum totidem gener& sunt 
quot poene dixerim rerum contrahendarum^" 

It is thus defined by Pomponius* : "Verborum 
conception quibus is qui interrogatur, daturum factu- 
rumve se quod interrogatus est respondent/' It 
might be "pure, in diem, sub conditione*." 

This was called "stipulatio." 

Stipulatio was a form of words, according to 
which a person replied to a question by saying that 
he would give a certain thing or do a certain act, e.g. 

Promittis— promitto. 

Spondes— spondeo. 

It mattered not in what language the words were 
uttered if they were understood by both sides. 

Though the form was introduced by the civil law, 
yet as it was used to establish contracts as well 
"juris gentium" as "juris civilis," the stipulatio was 
said to be "juris gentium." 

It was made in three ways : 

" Pure," i. e. without the addition of any day on 
condition, in which case its effect was immediate, 
unless it was of such a nature that the immediate 
fulfilment of it was impossible — as to build a house, 
"interdum pura stipulatio ex re ips4 dilationem 
capit*." " In diem," when a day was annexed : if 
conditionally, then the action would not be brought 
on the stipulation till the day had come, e.g. "in- 
sulam ante biennium illo loco sedificari spondes? 
ante finem biennii stipulatio non committitur'/' 

^ n. 45. T. 5, pr. "pendent ex ' /fuf. h. t. tit. 15. 

negotio contracto.'* * H. 45. i. §3. lb. 37. § 13. 

" 45- »• 5- § »• * »«4- 1^- 
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If the stipulator (the obligee) died before the 
condition happened, his heir could enforce the con- 
tract, which was not the case in a conditional legacy. 

The reason is, ist, that in contracts it was not the. 
particular person, but the '^res familiaris" of him 
contracting, that was considered. 

2ndly, that the contract was valid from the first 
moment when it was entered into, but its effect was 
suspended by the condition. 

'' In stipulationibus id tempus spectatur quo con- 
trahitur/' n. de v. ob. 78. 

If the condition was negative, as ** si in capito- 
lium Mucins non ascendent, decem dare spondes I** 
it could not be enforced till the death of Mucins, nor 
could the "cautio Muciana," by which a legacy 
subject to the same condition could be enforced 
during the life of Mucins, apply ; for it was the 
stipulator's fault that he allowed such a condition to 
be annexed to the contract. 

The stipulatio gave rise to two actions, the " certi 
condictio," if the stipulation was definite, the ^' actio 
ex stipulatu," if it was not. 

The formula of the *' condictio certi " was, " si 
paret dare oportere.'* 

The '^ incerti stipulatio '' was when any indefinite 
object, such as a horse, was stipulated to be given, 
or any promise indefinite as to value was made ; the 
remedy was generally adopted of fixing a certain 
sum as the measure of the value of the promisee's 
interest, 

*' In ejusmodi stipulationibus quae quanti res est, 
promissionem habent commodius est certam sum- 
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mam comprehendere, qaoniam plerumque difficilis 
probatio est quanti cujusque intersit^'' 

More persons than one might be creditors or 
debtors by virtue of the stipulation. 

The Keus stipulandi was the creditor*. 

The Beus promittendi was the debtor. 

Two or more creditors were created, when after 
the interrogation had been put by all, the promisor* re- 
plied, "Spondee, sive utrique vestrumdare spondeo*." 

Two or more debtors were constituted, when after 
the question had been put, they either answered 
jointly, "Spondemus," or each replied, "Spondee/* 
If two or more were thus created creditors, each had 
a right to the entire thing stipulated for ; payment 
to one was therefore payment to all, discharge ttora 
one was a discharge from all, and any one might 
sue without joining his co-creditors. 

If two or more were in this manner made debt- 
ors, each was liable for the full amount of the obli- 
gation ; consequently payment by one enured to the 
benefit of all. Of two "rei obligandi*,^' one might 
bind himself absolutely and the other conditionally, 
" nee impedimento erit dies aut conditio quo minus 
ab eo qui pure obligatus est, petatur^" according to 
Tribonian. By the 99 Novel, c. i, Justinian gave 
of two "rei debendi,'* the "beneficium divisionis," 

^ n. 46. 5. II. ^ "L. l8Uc1eg«filiamtaaraBpondA 

' "Omnes quonim de re discepta- mihiaxoremdare? G. Spondeo.*' PUu- 

tur." tun, Trinum, Act. 5. bc.i. 

FeBtus T. reas. II. 45. 1. i. "Qui ' Intt. h. t. 3. Bruno^ DiriUo R. 

stipulatur reus stipulandi dicitur; p. 67. 

qui promittit reus promittendi habe- ' "Ex hujusmodi obligationibus et 

tur." stipulantibussolidumBiogulis debetur, 

* I have the authority of Paley for et promittentes singuli in solidum te- 

thifl word. nentur.** Inst. b.t.Tit. 16. IT. 45. 2.3. 
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except in three cases' — ^if the correus was absent, 
unable to pay, or had renounced that advantage. 

Stipulations were divided into judicial, Praetorian, 
conventional, and common. 

Judicial were those which emanated ^'ex mero 
officio judids/' The most important was the '* cautio 
de dolo«/' 

The PrsBtorian', or equitable, were those which 
emanated '' ex mero officio Prsetoris." Among these 
were, 

1. ^' Cautio de damno infecto." 

2. ** Cautio de legatis prsestandis," 

3. " -^EdilitisB stipulationes." 

The -/Ediles could oblige security to be given for 
certain things, e.g. they could compel the seller to 
give security that his flock was sound. 

Conventionales^ those " quse ex conventione utri- 
usque partis concipiuntur." 

Communes, in which sometimes '' Frsetor jubet, 
interdum judex," such as the 

1. Cautio "rem pupiUi salvam fore." 

2. Cautio *' de rato habendo," which the Praetor 
might require from one who acted as the procurator 
of another. 

A stipulatio might be invalid *'ipso jure," on 
account of the thing stipulated for — 



^ Thifl meaning of the noyel is gene- 
rally adopted, but it has been disputed 
by learned interpreters, who suppose 
it only refers to the text of Papinian. 
11.45.2.11. Beos, &c. 

* See also II. 10. 2, 10. Another 
was "cautio de persequendo servo 
qui in fugft est." Jnst. h. t. § i, where 
bee Theophili:s*s Commentary. 



> n. 46. 5. I. TJlpian g^ves other 
instances, as "jndicatum solvi, rem 
ratam haberi.'' 

^ "Sicuti Prertorisestipnlationes le- 
gem aocipiunt de mente Prsetoris qui 
eas propOBuit sic in conventionalibus 
sfcipuhitionibus contractui formam con- 
trahentes dant.*' 
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If it did not exist. 

If it was '' extra comineTcium/' as a free man, a 
res sancta> sacra» religiosa, and the Catoniana regula 
applied to this class of stipulatio, ''quod ab initio 
yitiosum est tractu temporis convalescere non potest." 

If any man stipulated for what was his own, 
'' quia quod nostrum est amplius nostrum fieri non 
potest." 

If any man stipulated for the act of another, 
''quia nemo prsestat factum alienum;" but this rule 
admitted of great exceptions, and might be evaded. 

It might be invalid on account of the persons who 
contracted. 

If it was between master and slave, or fisither and 
son unemancipated^ " ob vinculum potestatis." 

" Propter defectum corporis ;" neither the deaf nor 
the dumb could enter into one. 

" Propter defectum animi ;** a " furiosus," an " in* 
fans/' a "pupillus infantiaa proximus/' came tmder 
this category. 

The "pupillus pubertatiproximus" might contract, 
" tutore auctore ;" and even " sine auctore*' he might 
contract a natural obligation, which would render 
his surety liable, though the pupil himself was under 
no obligation, and could even recover what he had 
paid under it. 

It might be invalid, " propter defectum voluntatis 
seu consensus," if there was no " animus contrahendi," 
if the stipulator meant one thing, and the person 
promising, another. But if the thing was agreed 
upon, an error as to the qualities or substance of it 
did not destroy the stipulation. 
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If the condition of the stipulation was impos- 
sible or illegal. 

This rule did not apply to wills, in which case the 
condition was disregarded, and the bequest was ab- 
solute. 

Justinian gave the heir the benefit of a stipu- 
lation entered into by the deceased in these words : 
'*Pridie quam moriar," or ^'pridie quam morieris 
dare spondes." 

He also established such a stipulation as '^si 
navis eras ex Asi& venerit, hodie dare spondes/' 
which the old law rejected as preposterous. 

A stipulatio '* cum moriar dare spondes/' or '' cum 
morieris/' was valid. 

A stipulatio '^ inter absentes/' was invalid. 

A stipulatio might be invalid, ''ratione formse/' 
e.g. ^'si, stipuler Famphilum tu mihi decem pro- 
mittas/' or " ratione causae finalis ;" 

If any one stipulated for another. 

In a stipulatio mihi aut Titio dare spondes, the 
words " aut Titio " were rejected, and the obligation 
was contracted with me alone. 

The exceptions to this rule were, that the father 
might stipulate for the son, and the master for the 
servant, so might the *' tutor" and "curator,** the 
''furiosi actor," the "civitatis procurator/' and others. 

STJKETIES\ 

The word Sureties may be used in a wide or a 
contracted sense. 

^ Caitts, 3. §115, 116. "Idem dari spondes? Idem fidepromittis t Idem 
6de tui 1186 jubes ?** H. 46. 1. 
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In a wide sense it means a mandator, that is, 
a person who orders money to be given to another, 
or a contract to be entered into with another, 
"fide sul" 

C(mstittUor\ is one who simply promises that he 
will pay a debt due from another man. 

Expromissor, is he who exonerates another from 
an obligation and adopte it himself. 

A surety in the stricter sense of the word is he 
who binds himself by a stipulation for another, not 
subject to novation ; therefore " fidejussio," a surety- 
ship, may be defined, a verbal contract entered into 
to fortify the obligation contracted by another not 
subject to novation. 

"Sublat^ principali obUgatione fidejussoria au- 
fertur.'* 

The ^'mora debitoris"' did not exonerate the 
" fidejussor," but it did not increase his liability*. 

A surety* might be annexed to every obligation 
re, verbist litteris, or consensu, civil or natural; 
therefore if a " fidejussor " was annexed to a natural 



* n. 13. 5. 8. n. de ttniua, 31, 
§ ult. 

' "Moram rei fidejaflsoii nooere 
inoram rei non augere obligationem.*' 
Cojao. ad Afric. Lib. vi. p. 967 . II. 1 3. 
4. 8. Consider. 11. 46. x. 68. i. 

* "Omni obligationi fidejussor ac- 
cedere potest." Originally neither the 
formula Spondes, Spondeo, nor that 
Fide promittis, Fide promitto, oould be 
employed for obligations that did not 
constist in dare, nor were they of any 
avail unless to those that were ac- 
cessory to verbal contracts, Caius, 
3, 119. But with the increasing wants 
of Roman society it became requisite 



to give a grreater latitude to contracts, 
and the insufficiency of the formulie 
hitherto in use led to the fidejuasio, by 
means of which the formula of stipu- 
lation might be guaranteed in the 
Latin or any other idiom not verbal 
only, but real, literal and consensual, 
Pnetorian, natural and civil contracts, 
of whatever nature. Caius mentions 
on the subject of Sponsores and Fide 
promissores the Apuleian law, 653 
A.U.C. ; the Furian law, 659 ; a law 
the name of which has not been read 
on the palimpsest of Gaius ; the 
Publilian law; the Cornelian law, 
673. Caius, 3. no. 
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obligation, even though the principal debtor could 
not be sued upon it, the surety was liable. 

^^lUud commune est in universis qui pro aliis 
obliganturV' says Ulpian, "quod si fuerint in duri- 
orem causam adhibiti omnino non obligari placuit 
eos." 

The question whether in such a case the fide- 
jussor is liable still ''pro parte/' has been, says 
Bruno, fiercely disputed*. 

But there were natural obligations to which no 
surety could be annexed, e. g. to ensure the payment 
of what a prodigal had promised^ 

There could be no surety '' caus& litis." 

There might be a surety for an obligation '' ex 
delicto " in a civil suit. 

If there were several sureties, the law of the 
Code and Pandects made each responsible for the 
full amount, and the creditor might choose which of 
them he would sue. 

The surety had three privileges against the 
debtor : — 

I. The "beneficium divisionis," according to 
which, if there were several sureties, all solvent, 
the creditor was compelled to demand a share of the 
debt from each. This was introduced by Adrian. 

The " beneficium divisionis " was not " ipso jure," 
but " ope exceptionis ;" therefore if one of the sureties 
paid the debt without appealing to this privilege, he 

1 n. 45. I. 8. 7. 10 and 11. "In Papin. inl. 9. 11, de usurpationibuB. 

leviorem causam accipi possunt, in de- HeinecciuSi whom Bruno follows, 

teriorem non possunt." Instit h. t. § 5. thinks he was. Heinecdus founds 

' Cigacius and Vinnius think he himself, II. 17. i. 33. II. 13. 5. i. 
was not. R«cit. ad lib. tt. reap. ^ II. 45* i* ^' 
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could not recover it either from the creditor or his 
co-sureties 

But if the surety* denied his liability, he was 
excluded from the benefit of this privilege. 

2. There was the '' beneficium cedendarum actio- 
num*," by which the surety sued by the creditor might 
make the surrender of the creditor's right of action 
against his co-surety the condition of payment ; after 
payment such a proceeding was of no use. 

3. "Beneficium ordinis/' introduced by the later 
law, according to which the creditor was obliged ta 
sue the principal debtor before the surety. 

There were three cases in which this last privilege 
did not apply : — 

1. If the principal debtor was absent. 

2. If the debtor was notoriously insolvent. 

3. If the surety renounced his privilege. 

This privilege could only be employed " ope ex- 
ceptionis." 

If the surety paid any thing for the principal 
debtor, he had an action "mandati" to recover his 
debt'. 

If he had become surety in the absence of the 
surety, so that no "mandatum," tacit or express, 
could have intervened, he had an " actio negotiorum 
gestorum,'* 



^ II. 46. I. 10. § t. *'IU deroam ' 11. 17, i. 6. § «. ^' Si pMaas aim 

inter fidejussores dividitur actio ai non aliquem pro me fidejubere, vel aliaa 

infitientur ; nam infitiantibus auxilium interveziirqi, mandati teneor ; et nisi pro 

diviflioniB non est iodulgendmn.** invito quia interoesserit aut donandi 

^ Cod. 8. 4I. 3. " AutheaticA pna* animo aut n^gotiura gereos erit raao> 

sente." daii actio." 



CHAPTER XII. 

LITTERIS. 

The omission of the contract "litteris" in the 
enumeration of contracts n . 44. 7. i. § i ^ as well as in 
the law 2 and 4 of the same chapter of the Pandects 
and in the chapter "de novationibus V H. 46. 2. i. § i, 
led many interpreters, among whom are Duarenus, 
Donellus and Wissenbach^ to think the contract a 
mere innovation of Justinian's. But the passage 
cited below from the commentaries of Caius proves 
this to be an error', and the "nominum obligatio*" 
referred to in several laws of the Pandects was, as 
Tribonian says*, an obligation " litteris." 

Justinian substituted the contract '' litteris " for 
the old "contractus chirographarius." The "con- 
tractus litteris'' was where a person delivered to 
another a written statement that he had received 
money from the latter, which he never had received*, 
and allowed two years to elapse without retracting 

> " Oblig&tiones ez contractu, atit re verbiB ftut litteris aut conseniu." See 

oontrahuDturaiityerbiii,aiitcoiiaeD8u." too 44. 72. § i. and 34. eod. 

* "Illud non interest qualis pro- * Heineccius, Antiq. h.t. n. 15. 

cesBerit obligatio utmm natnralia, an i. 4. 40; 5. 41. 17. 

civilis, an honoraria, et ntnim Yerbis, ' Intt, h. t. 

an re, an oonsensu.'^ ' Inst. § an. b. t. Cod. de non 

' *' Autre contrahitur oUigatio aut num. pec. 14. § i. § 3. 
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the statement; in such a case he could not plead that 
he had never received the moneys 



^ IL 11. 3. 15. § 3 : " Sin autem 
cantio indebite exposita eese dicatur, 
tUDC eom in qoem cautio exposita est 
compelli debitum eese ostendere quod 
in caationem deduxit, nisi ipse spe- 
daliter qui cautionem exposnit cansas 
explanavit pro quibus eandem oon- 
scripsit. Tunc enim stare eum opoitet 
BUS oonfessioni nisi evidentissimis 
probationibus in soriptis babitis osten- 
dere paratus sit sese bara indebite pro- 
tnisisse.** Tbe whole law, notwith- 
standing one passage which I suspect 
to be an interpolation of the detestable 
age of IVibonian (alia simplicitate 



gandens et desidis deditus) ought to 
be studied carefully. We shall look in 
▼ain in our wilderness of various un- 
digested crotchets, called Reports, for 
an equally oondse and lucid summary 
of the rules which ought to govem 
the practioe of courts in admitting the 
contradiction of a written document. 
Our absurd doctrine about deeds 
fully transmitted from the 
of the eighth and ninth centuries was 
unknown to the Roman cinliaas. See 
too L. 'Qe&eraliter/ 14. Cod. h. t», 
and ' In oontnuitibuSi' eod. 



CHAPTER XIII. 

CONSENSUAL CONTEACTS. 

The contracts in which consent alone was requisite 
are four : — 

I. Emptio yenditio^ 2. locatio conductio, 3. so- 
cietas, 4. mandatum. 

I. Emptio venditio* is a contract "juris gen- 
tium/' with a specific name, " bonse fidei," established 
by consent alone for the delivery of a certain thing 
in consideration of a certain sum of money. 

The three essential elements of it are, i. the con* 
sent, 2. the thing (merx), 3. the price*. 

The contract was not cancelled by every kind of 
error'. 

If the error^ was one as to the quality, and not 
the subject-matter, as if inferior wine was sold in- 
stead of good wine, the contract held. 

If the error was as to the subject-matter, as if 
lead was sold for silver, the contract was void. 

But although the contract in such a case was 
void, the buyer might bring his action '^ in id quanti 

^ Intk 3. 93. n. 18. 1. Bicher, /tt- est /. . . nee ultra men utnimqne, Bed 

rUprudeiUia, 3. 9. altenim pretium Yocatnr," &c. 

* n. 18. 1. § I : " Quia non semper * As to error, see post, 

concurrebat ut quum tu haberes quod ^ H. 18. x. 14. "Quia in oorpore 

ego desiderarem invicem ego haberem dissentimus nulla emptio est." 

quod tu aocipere Telles electa materia H. de Coot. Empt. 9. 
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interest se deceptum non esse," or to recover what he 
had paid " condictione indebiti/' or " sine caus^" 

After the price ^ was agreed upon the contract* 
was complete^ though the thing bargained for was 
not delivered; it was at the risk or for the benefit 
of the buyer. 

The exceptions to this rule were : — 

If there was 'Molus*" in a matter essential to the 
contract. 

If the seller consented to take the risk upon 
himself. 

If the thing sold was a genus, e. g. twelve quar- 
ters of wheat, twelve oxen, unless it was soJd.*'per 
aversionem," in which the risk was that of the buyer. 

The merx or thing sold must be in commercio^ 

Future things might be sold ; and, in the words 
of Pomponius, an expectation : "Aliquando tamen," 
he says, '' et sine re venditio intelligitur, cum quasi 
alea emitur ; quod fit cum captus piscium vel avium 
vel missilium emitur; emtio enim contrahitur etiam 
si nihil inciderit— rquia spei emptio est." (n. i8. i. 
39. § I. and 8. § i.) 



I Pr. IruHt. h. 1. 1. 1. § ult. H. i. 
8. I. 9. § I. "Kne pretio nulla vendi- 
tio est, non antem pretium perfidt 
■ed oonventio peificit tine scriptis ha- 
bitam emtionem." 

' "NeoeflBario Miendum est qnan- 
do perfecta ait emtio, tunc enim sci- 
emus ci^us periculum sit, nam per- 
feoUl emtione periculum ad emtjprem 
respiciet; ut si id quod renierit ap- 
pareat, quid, quale, quantum sit, et 
pretium, et pure Teniit, perfecta est 
emtio." n. 18. 6. 8. 

' Ulpian says, " Nullam esse emp- 



tionem si in hoc ipso ut venderet 
circumscriptus easet.*' H. 4. 3. 7. 

* '* Omnium rerum quas quis habere 
vel possidere vel persequi potest, ven- 
ditio recte fit, quas vero nature vel 
gentium jus, vel mores civitatis, com- 
mercio ezuerunt, eorum nulla venditio 
est." n. 18. I. 34. I. See the curi- 
ous law n« 10. 9. 4, which forbids 
the judge to meddle "libris impro- 
batsB lectionis, magicis forte, vel his 
similibuB, hieo enim omnia protinus 
corrumpenda sunt.*' 
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Incorporeal things might be sold, as an inheri- 
tance, but the sale of the inheritance of a living per- 
son was void \ ^ 

Things could not be sold which '' in rerum naturS, 
ante venditionem esse desierint*." 

'' Kes sacrse, sanctse, religiosse, publico et univer- 
sitatis," could not be sold ; if these were bought by 
one who knew their character, the sale was null; if 
by one who was ignorant of it, the sale was null, but 
an action lay for the buyer, "in id quod interest," 
against the seller^ 

The contract gave rise to a twofold action : — 

"*Actio empti*,*' for the buyer against the seller. 

" Actio venditi," for the price. 

The *' actio empti" belongs to the buyer and his 
heir against the seller and his heir when the price 
has been paid for the delivery of the thing sold, with 
its fruits and accessories, if they can be delivered ; if 
they cannot, for compensation in their stead. 

As to what shall be considered accessories as 
included in the sale of the principal object, there are 
several laws in the Pandects which supply fruitful 

^ The Boman Law, with the morality paravit, lioet emptio non teoeat, ex 

■o loog Tmkuown to oart, says that empto tamen advenuB venditoretn 

the man "solicitiiB de Yivi hseredi- experietur, ut oonsequatur quod in- 

tate/* was "improbus." n. 98. 6. tenit ejun ne deciperetur.** 11. 18. i. 

9. § 2. This was certainly not the 63. § i. The old words of the law 

rale of the Church from the days of were "venundare*'(venum dare), to put 

Constantine downwards. ** £i qui to sale, " venundari" (venum dari), to 

successit ... quoniam adveraus bonos be put to sale, "mancipare" for things 

mores et jus gentium festinasset, ac- '^mancipi." For these were substituted 

tiones hsereditarias in totum denegan- " venire, vendere, distrahere," the first 

das esse respondi.'* Papinian, H. 39. two relating to sales as well of a 

5. '39. § 9. collective whole (universitari rerum) 

* n. 18. I. 15. as of individual object^ '*distrahere'' 

' ''Qui nescieos loca sacra vel to the latter only, 
religiosa vel publica pro privatis com- * H. 19. 1. Cod. 4. 94. 

17 
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analogies on this head, e. g. " Qui domum possidebaty 
hortum vicinum SBdibos comparavit, ac postea domain 
legavit/' The hortus was included in the bequest 
^'si hortum domus canok comparavit, ut amoeniorem 
domum et salubriorem possideret, aditumque in eum 
per domum habuit^ et SBdium hortus additamentum 
fuitV' Rnd ^'sadibus distractis yel legatis ea esse 
sedium solemus dicere qusB quasi pars sodium vel 
propter sedes habentur> quasi puteal^" 

The *' actio venditi" is the action accruing to 
the seller and his heir when the thing has been deli- 
vered, against the buyer and his heir for the price 
agreed upon, with the interest due, and compensation 
for the expense necessary and useful, and the damage 
caused by the conservation of the thing. 

" Addictio in diem." This is a modification of the 
contract '^empti venditi,'* which has a special chapter 
in the Digests It may be defined a covenant, that if 
within a given time the seller can find a person who 
will make him a better offer than the original pur- 
chaser the contract shall be rescinded. ^'Quicquid 
ad utilitatem venditoris pertinet pro meliore condi- 
tione haberi debet \'' Ulpian takes a subtle distinc- 
tion between the addictio considered as a suspensive 
condition or as resolutory of the contract*. If the 
contract was conditional only, i.e. that the bargain 
should hold unless a better offer came, the buyer was 
not entitled to the "fructus" nor to the benefit of 
the ''usucapio'." 

^ n. 3a. 1. 91. § 5. • n. 18. 2. 

« n. 19. I. 13. §31. To 14 and 15 * H. 18. a. 5. 

eod. n. 19. 1. 17. Inat 2. 22. §3. § 8. » H. 18. «. a. § i and 4. §pr. 

§ 10. § 26. • n. 18. a. 4. pr. i8. 6. 8. 
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'' Lex Commissoria." This also is a chapter in 
the Digests 

This may be defined a clause added to the emptio 
veuditioy by which if one of the parties to a contract 
failed in executing his share of it^ it was to be con- 
sidered as if no such contract had been made. Gene- 
rally speakings this clause being added for the bene- 
fit of the seller, it was at his option to take or not 
to take advantage of it. If, as usually happened', 
a particular day was fixed as that before which the 
act was to be done, the debtor was bound to do the 
act, and the maxim ''dies interpellit pro homine" 
held good*. 

A clause also might be added by which the 
seller might, on repayment of the price to the 
buyer within a certain time, recover the thing 
sold*. 

The '' actio redhibitoria'' was the action which the 
buyer who had been deceived, and his heir, might 
bring against the seller and his heir to restore the 
price of the thing sold and the interest on receiving 
the thing, its produce and accessories^. If the thing 
had been in any degree worsened while in the pos- 
session of the buyer, the damage as estimated by the 
judge ought to be made good to the seller^ If se- 
veral objects were sold together, each contributing 
to the value of the other, a defect in one justified the 
actio redhibitoria^ as to all. 

1 n. i8. 3. * n. 91. T. I. and 19. §5. and 48. §5. 

' n. 18. 3. «. 18. 3. 3. "Si volet • n. «i. I. 13. 95* § 5- § <>• 

venditor exeroebit — non invitus." ^ n. 3i. i. 93 and 95. § 5. S ^. 34. 

' n. 18. 3. 4. §4. and 8 eod. § 14—38, ai one singer of a ohoros, a 

* n. 19. 19. 5. Cod. 4. 54. 1 9. hone of a quadriga, &o. 

17—2 
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The '' actio quanti minoris/' also called ^' sestima- 
toria/* was that by which the buyer who had been 
deceived, and his heir, might recover, against the 
seller and his heir> the difference between the sum 
he had paid for a thing and the real value of the 
thing at the time of the sale^ 

The actions " redhibitoria" and "quanti mi- 
noris" could not be brought together — nor having 
chosen one*, could the buyer have recourse to the 
other •. 

Rescission of the sale*. This was called Lsesio. 
The emperors Diocletian and Maximian established 
that where the Isesio amounted to more than half the 
just price, the contract might be set aside. 

Eviction. Eviction is the loss to the buyer of 
the thing purchased in consequence of a judicial 
decree that it belongs to a third party. The seller, 
though not bound in the strict sense of the word to 
give the buyer the dominium of the thing sold, was 
bound to deliver him full and free possession of it, 
80 that he might exercise the rights of ownership 
and obtain a title by prescription. If the buyer was 
legally disturbed in his enjoyment of the "merx,'* he 
had the '^evictionis nomine obligationem" against 
the seller, who was bound " evictionem prsestare," to 
indemnify the buyer for his loss : neither was it ne- 
cessary in this action for the buyer* to prove a total 
loss. To establish his claim the buyer was bound to 
shew, 

» n. ai. I. § 1. § 6. 17. § 20. 48. § 5. » " Si?e toU reB evincatur aive para, 

■ n. 44. 2. 35. § I. habet regr«88um emptor in vendito- 

» Cod. 4. 44. 2 and 8. IT. 18, 5. rem." H. «i. 2. i. and 13. and 53 pr. 

* n. 2i.*i. 39. § 1. § 3. and 64. § I. § 3. 
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1st. That the action in which he sustained the 
loss was properly brought ^ 

2ndly. That the sentence was just*. 

Srdly. That it was not collusive, nor the conse- 
quence of his neglects 

4thly. That the cause of the eviction was prior 
to the purchased 

Sthly. That he, the buyer, had given due notice 
of the claim to the seller\ This was ^' litem denun- 
ciare," *' auctorem laudare." 

The buyer might shew, on the other hand. 

That the seller had renounced his right*; 

Had by his own act prevented the buyer from 
giving him notice ; 

And that he could not discover the residence of 
the seller. 

As to the time within which the notice should be 
given, any time not too ''prope condemnationem" 
was sufficients 



Locatio conductio is a ^^ contractus jure gentium. 



1 n. IX. 34. 3. § i.§ 4. 

" n. «r. a. 6. § 1. 

* IT. 71, 2, 39. § I, "ita si culp4 
▼el sponte." 

* La Serva, Ikrecho ItomanOy 2. 395. 
' JI. 91. 1. 99. § 2. and 55. § I. and 

56. §4. §5. §7-»nd63. §1. 

' n. 313. 63. pr. and 56. § 5. and 
55. § I. and 56. § 6. 

' n. 3i« 3. 39. § 3. There can be 
no doubt that this doctrine of the 
evictio came through the oanonists into 
ours, and was corrupted into the almost 
incredibly immoral and absurd system 
of recoveries. For the English jttdges 



left out, in their profound indiiferenoe 
to truth, all that the Roman jurist had 
inserted against collusion, which lite- 
rally continued till the year 1833, as an 
integral part of English Law. It was 
originally fraud and falsehood avow- 
edly enforced by courts of justice for 
a political purpose. What wonder if 
the practitioners became demoralized ? 
or how could L. C. J. De Grey grave- 
ly say in the face of such a system — 
"Fraud vitiates the most solemn 
prooeedings of a Court of Justice ** ! 
Duchett of Kingttoffii Can. 
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nominatus/' perfect by consent alone, by whidi a 
certain sum is given for the use of a particular 
thing, or the service of a particular person. 

It agrees with the emptio venditio, inasmuch as 
it is bilateral, perfect by consent, and for a settled 
price. If the price was not fixed^ there was no 
locatio conductio, but a contractus innominatus, for 
which there lay an *' actio prsescriptis verbis.'' 

The locatio conductio differed from the emptio 
venditio, inasmuch as the emptio related to thin^ 
alone — the locatio, to acts as well as things. 

The contract emptio venditio might transfer 
properly. 

The contract '* locatio" could only transfer the 
use. 

The consideration for the "emptio'* could only 
be monies paid. 

That for the " locatio " might be for things that 
were consumable. 

The three essential elements of the " locatio" were 
consent, price, and something hired. 

It gave rise to a double action, "actio locati," 
and " actio conducti." 

The " locati " for the person letting to hire for the 
price of what he had hired, or the restoration of the 
thing when the period for which it had been let had 
expired. 

The "actio conducti/' that the person hiring 
might have the full use of the thing hired. 

The " conductor " of any tiling to be used paid 
money for the hire of it to the " locator." The " con- 
ductor " of any thing to be done received it. 
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The "conductor" of a form was called " colonus ;" 
of a house, " inquilinus ;" of any thing to be done^ 
" redemptor." 

The '' conductor " was bound to fulfil all he had 
undertaken to do\ and besides, whatever was fairly 
to be inferred from the contract, for it was " bonsB 
fidei." 

The *' conductor" was responsible for the " dolus," 
the "culpa lata," and "culpa levis," not for the 
"casus fortuitus," nor for the " culpa levissima." 

There are two principal objects of " Locatio con* 
ductio." First, the "Locatio conductio Rerum*." Se- 
condly, the " Locatio conductio Operarum'." It is 
a consensual contract, when, Paulus tells us, it is 
" naturalis," and " omnium gentium." 

The essence of the contract on the part of the 
"locator" was to take care "conductori frui quod 
conduxit licere." The "locator" was also required 
to replace the " impensse necessarise^ " and " utiles," 
and to answer for " omnis culpa\" 

The "conductor" was bound to pay the sum 
agreed upon after the expiration of the stipulated time, 
even if he had derived no benefit from it, unless the 
use of it had been destroyed either through the &ult 



1 IfuHi, 4. 6. 30. "In bonsB fidei 
judiciifl liben potestas permitti yide- 
tnr jndid, ex bono et aequo awtimandi 
qnAntum aotori restitoi debeat." 

* InttU. 3. 14. I 9. 

* Qaius, 3. § 147. 

" Quoiies autem fadendum aliquid 
datur locatio eat." IL 19. 1. 22.% i. 

* n. 19. a. 55. I, 61. 

' "Si quia dolia yitioea ignanu 



locaverit, deinde viDam efflnxerit^ tene- 
bitnr in id quod interest, nee ignoran- 
tia ejuB erit excnsata; et ita Cassias 
scripsit. Aliter atque si saltum pas- 
cuum locasti in quo berba mala nasce- 
batur; bic enim si pecora vel demortua 
sunt, Tel etiam deteriora facta, quod 
interest qusestabitur, si scisti, si igno- 
rasti pecuniam non petes.** 11. 19. 4. 
19. I. 
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of the locator, or an extraordinary ('' extra consue- 
tudinem^") misfortune; "vis cui resisti non potest^** 
*' vis major." Under this last, invasions of enemiea, 
loss by fire, wanton injury inflicted by a passing 
army, and plunder by bands of robbers, were in- 
cluded. The loss must be considerable', and if 
several years were included in the contract, the g^n 
of one year might be set off against the loss of an- 
other\ In all these cases, the conductor might claim 
not entire immunity, but ''remissionem pro rat&^/' 
At the expiration of the term the ''conductor" was 
bound to restore the thing in the state to which 
reasonable use would bring it, and to make compen- 
sation for injury occasioned by a "culpa." In the 
absence of any stipulation to the contraiy, the con- 
ductor might sublet what he had hired. If nothing 
was said at the expiration of a term^ the law implies 
the assent of the hirer to the continuance of the ori- 
ginal contract. How long the "relocatio tat^ita'* 
was to last is a much disputed question*. 

In the "locatio conductio operarum" it was a 
rule that where a work was to be undertaken, as a 
whole, by the conductor, i.e. where he contracted for 



* n. 19. fl. 15. a. 35. 6. "Si ex- 
eroittts pneterieoB per Ueciviam ali- 
quid abstulerit.** 

* "Vis major non debet oonductori 
damnosa eise si pins quam toleraUle 
est, ut si ciesi faeriot fhictus; alio- 
quin modtcum damnum equo animo 
ferre debet colonna.*' 

» lb, 15. a. 

* lb. 15. 7. 

' '* Qui ad certnm tempnB oondncit, 
finito qnoque tempore colonuaest: in- 
telligitur enim dominui quum patitur 



colonum in fnndo esse, ex integro lo- 
care, et hujusmodi contnustns neque 
▼erba» neque scripturam ntiqne con- 
uderanty sed nudo consensu conval- 
esount ; et ideo si dominus finire ooeperit 
▼el deoesserit, fieri non posse Maroellos 
ait ut locatio redintegretar, et est hoc 
yerum.** U, 14. h. t. 

T. 13. ir. "Hoc enim ipso, quod 
tacuenmt, oonsensisse videntor." 

See Glilck, 17, p. 478. 

' "Si tale opus fuit ut probari de- 
beret. £odi 
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the entire execution at a fixed price, everything waa 
at his risk until the "arbitrium^" was pronounced', 
unless the work deserving the "approbatio" was 
destroyed by a "vis major'," when the loss fell upon 
the "locator/' So if a work was to be performed of a 
certain measure, until the admeasurement was made 
it was at the risk of the " conductor," supposing that 
in either of these cases any delay in obtaining the ad- 
measurement, or the " arbitrium," could be ascribed 
to the fault of the " locator." 

The conductor^ was at all times responsible for 
dolus, and, until the arbitrium, for culpa\ 

END OF THE "LOCATIO CONDUCTION 

The ^'locatio conductio" came to an end when 
the hired object ceased to be; or when the time of 
hiring had expired; though after that it might be 
continued by a tacit understanding on both sides; 
by the exercise of a right, specially vested in either 
party, to put an end to the contract in a certain 
event, e.g. delay in payment of the hire, abuse of 



> The "arbitrium domini** waa the 
"arbitrium boui viri." n. 19. 2. 34. 

' n. 19. 4. 36. "Opus quod aver- 
sione locatum est, donee approbetur 
oondnotoris periculum est." 

' " Si priusquam locatori opus pro- 
baretur yi aliquA consumtum est, de- 
trimentum ad locatorem ita pertinet 
si tale opus fuit ut probari deberet." 
lb. 37. 

* "Inita approbatio dolo oonduc- 
toris facta." H. 19. 3. 24. 

' "Qui oolumnam transportandam 
conduxiti si 9a dum toUitnr aut porta- 



tur aut reponitur fracta sit, ita ad 
periculum pnestat si qua ipsius eorum- 
que quorum operi uteretur oulp& aoci- 
derit; culpa autem abest si omnia 
facta sunt que diligentissimus quis« 
que obeervaturus fuisset.** Eod. 95. 

§7. 

« n. 19. 4. 9. § i; xi; 13. S IT ; 
54. § i; 56; 19. a. 95. § 2; 27; 
60. 

n. 39. 2. 47. § I ; 18; 33. "In- 
quilino non datur damni infecti actio, 
quia possit ex oonc^ucto agere si do- 
minus enm m'grare prohiberet." 
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the thing hired, &c. ; by the obstruction offered by 
the locator to the use of the thing hired ; by circum- 
stances that hindered the use of it; or by a iv^ell* 
grounded fear of danger that would come firom the 
further use of the thing. 

These circumstances might rescind, but did not 
destroy, the effect of the contract while it lasted. 

The dolus put an end to the contract and all its 
consequences^ 

The sale of the thing hired by the locator did 
not terminate the contract. 

Closely resembling the '' locatio conductio/' and 
therefore placed under the same head by Justinian^ 
was the contract called '' emphyteusis." 

Emphyteusis* was a contract of the civil law, 
by which immoveable property was consigned to a 
man for ever on this condition, that so long as 
he paid a certain sum for its enjoyment it should 
not be taken from hhn. 

For some time it was disputed whether the 
contract was not rather venditio, inasmuch as it 
was for ever, than locatio, which gives a transient 
right*. 

The Emperor Zeno created, however, a special 
contract, and gave it the special name "emphjrteusis." 

If the thing lost part of its value, the loss fell 
on the " emphyteuticarius ;" if it lost all its value, 
on the owner ; whereas in the contract of locatio, 

^ n. 19. 2. § 33 ; 60. § 4. text that of JuBtintan ia taken, spea3u 

' See above as to emphyteiuis, p. of the "ager TectigaUs." 

147. Cod. de jure emphyt. 1. i. The * In most oaaea, hence "jus per. 

word was not intradnoed till the lower petuarium/' " oonductoree perpetua- 

•mpire. Caius, 3. § 145, from which riL" But see Cod. 6. 3. 3, 
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rent was excused on account of sterility and other 
accidents. The reason of the difference was, that 
the money paid by the colonus was a compensation 
for the use and profit; whereas the money paid 
by the emphy teuticarius was a recognition of owner- 
ship. 

The third consensual contract was "societas." 
This was a contract ''juris gentium, nominatus, bonse 
fidei/' perfected by consent, contracted between two 
or more for sharing gain and loss in a lawful pursuit 
or avocation. 

Lucrum was what remained after deducting the 
expenses ; damnum, what was wanting. 

Societas differed from communio, because it was 
made by consent, whereas communio was the result 
of accident, between co-heirs or joint legatees. 

Societas might be '^universal" or "particular." 
Universal, which included every thing, even without 
delivering the property of each partner vested in his 
associate. " Quum specialiter omnium bonorum so- 
cietas coita est, tunc et haereditas et legatum et quod 
donatum est, et quaqu& ratione acquisitum, commu- 
nioni acquiretur^'' Particular was that which did 
not include all the property, but was instituted for 
a particular purpose, such as the purchase of oil, 
wine, &c. 

In the absence of any special agreement the share 
of each socius was equal. 

The opinion of Sulpicius was adopted by the 

^ n. 17. a. § 3. So the dos, tb. 65. { 16. 66 ib. : still enough wm to be left 
to beur "oneim matrimonii** 
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Koman Law, holding against the opinion of Quintus 
Mucius, that an agreement for a societas according* 
to which one partner gave money, and the other 
labour only, was valid. 

The societas gave rise to an action ** pro socio,'' 
on behalf of any " socius/' not to an *' actio con- 
traria," each "socius" being a "dominus.'* 

The "socius" was responsible for the "dolus,** 
the "culpa,*' "lata" and "levis," but not the "culpa 
levissima." 

The "societas" might be dissolved several 
ways : — 

By the death of the " socius." 

When the object for which it had been entered 
into was accomplished, or the time had come to an 
end. 

By the confiscation of the property of one '* so- 
cius" to the "fiscus," in which case the "socius" 
was held to be dead for the purposes of the 
" societas." 

By the "cessio bonorum" of one "socius." 

By the "renuntiatio" of one " socius." This was 
peculiar to this contract; the general rule being 
that a perfect contract could not be abandoned. 
But the "socius" could not renounce in such a 
way, or at such a time, as to procure for himself an 
unfair advantage, e. g. when he had just succeeded 
to an inheritance ; if he renounced " dolo malo ;" he 
set free his colleagues, but was bound himself, and 
became " damni particeps," " lucri expers." 



— H 
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The fourth species of the contracts completed by 
consent is '* mandatum.'' 

The '' mandatum'' is a ^'contract nominatus/' 
perfected by consent, " bonse fidei/' by which a spe- 
cial commission is given by one man and accepted by 
another to be transacted gratuitously. 

It may be established in several ways : — 

1. For the benefit of the person giving the 
" mandatum" only; as if I give you the "mandatum** 
to buy me an estate. 

2. For the sake of the '^ mandatarius" only, 
which is mere advice, and for which, unless fraudu- 
lently given, the "mandans" is not responsible. 

3. For the sake both of '^mandans'' and ''man- 
datarius;" as if I give you a ^'mandatum" to lend 
money at interest to my *' procurator.'* 

4. For the benefit of the ^'mandans'' and an 
"extraneus." 

5. For the sake of the '' mandatarius ^ " and 
another : '' Y eluti si tibi mandemut Titio sub usuris 
credas." 

It gave rise to a double action, ''directa'' and 
" contraria." 

" Directa," for the " mandans" against the *' pro- 
curator." 

'' Contraria>" for the "procurator" against the 
"mandans," to recover the expense incurred by the 
procurator in fulfilling the "mandatum." The 
'^mandatarius" must not exceed the limits of the 
" mandatum ;" e. g. if a man is commissioned to buy 
an estate at a certain price, and he buys it for a larger 

* n. 17. 1. 2. 
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sum, he can only recover the amount to which he was 
limited. 

In this contract, contrary to the usual rule, ilie 
procurator was responsible for the dolus, and every, 
even the levissima culpa, and was only exonerated 
from the casus fortuitus. 

The mandatum might be terminated in three 
ways : — 

1. By the revocation of the mandatum, re tti- 
tegrd. 

If it was recalled, '^ re non integrd," the manda- 
tum was at an end, but the mandatarius might re- 
cover the expense he had incurred. 

2. The mandatum was terminated by the death 
of the mandans, or of the mandatarius K 

"By the death of the mandans, because the will 
that gave authority was at an end ; but if the man* 
datarius in ignorance of the death executed the com- 
mission, he might bring an action *'ex aequo et bono" 
against the heir. 

3. The mandatum was terminated by the death 
of the mandatarius, because the mandans relied in his 
choice on the qualities of a particular person; 

As the contract was brought to an end by the 
revocation of the mandans, so was it by the renun- 
ciation ''re integr^" of the mandatarius. But if the 
"res" was no longer "integra," the mandatarius, un- 
less prevented by ill health or inevitable accident^ 
was bound to finish what he had begun. 

1 n. 17. I. 16. "Maodatiiin sol- impletum est, eompeiere actionein uti- 
▼itnr morte, ti tamen per ignonuitiam Utatis caosA dicitur." 



CHAPTER XIV. 

QUASI CONTEACTUS. 

The ''quasi contractus" is a transaction carried 
on by a tacit agreement between the parties^ and 
without any express consent or agreement^ and 
which gives rise to an obligation strictly analogous 
to that resulting from a contract. 

There are five special "quasi contractus," the 
" negotiorum gestio," the " tutelse vel curse adminis- 
tratio," the "rei communio," the " haereditatis acqui- 
sitio," and the "indebiti solutio." 

The "negotiorum gestio" is the voluntary ma- 
nagement of another man's business without his 
mandatum. 

It gives rise to two actions, the "directa" and 
" contraria." 

The " directa/' for the dominus against the " nego- 
tiorum gestor/' to give an account of what he has 
done. 

The "contraria," for the negotiorum gestor 
against the dominus, to repay the sums he has laid 
out for the benefit of the latter in the administration 
of his affairs. 

The "negotiorum gestor" was bound to give "ex- 
actissima diligentia." 

The " administratio tuteke" was a "quasi con- 
tractus." 



\ 
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It gave rise to an "actio directa" for the *'pu- 
pillus/' when the tutela had expired, against his 
*' tutor/' in which the tutor was responsible for the 
levis, not for the levissima culpa ; it being sufficient 
that he should apply the vigilance of a diligens pater- 
fitmilias to the afEstirs of his pupillus. 

The tutor was not only responsible for the loss 
incurred by his maladministration, but for the gain 
not acquired and that might have been won. 

The *' actio contraria" lay for the "tutor" against 
the '* pupillus/' to recover the sum spent by the 
" tutor" in the administration of his affairs. 

The Code laid it down that all the goods of the 
tutor were ipso jure hypothecated to the pupillus. 
So were the goods of the step-fether^ who married 
the mother of the pupillus, until he had given his 
Recounts of the "tutela." 

The " rei communio/' as if the same thing had 
been bequeathed to two persons^ was a quasi con- 
tractus, and gave rise to an action; if, for instance, 
one of the two had laid out money on the thing, or 
had received the profit of it. 

If it was a particular thing, it gave rise to the 
action " communi dividundo /' if it was the " commu- 
nio hsereditatis," to the " actio familise erciscundae'." 

The "consortes" in such a case were bound to 
employ the same diligence they used in their own 
affairs, and no more, "quia eos res non consensus 
socios facit." 

The haereditatis acquisitio was a "quasi con- 

ft 

^ L. unicft I Cod. de R«i uxoria tuteUe officio fungi possit^ 
actione. L. 30. Cod. quaodo mulier * H. Familie erciscuodse, 15. 
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tractus," because by accepting the inheritance the 
haeres obliged himself to pay the legatees. 

The legatees therefore had an action against the 
heir " quasi contractus." This was " in personam," 
but the legatee, if a " certum corpus" had been be- 
queathed to him, had also an action against any 
possessor for the thing "in rem." 

The "actio hypothecaria" also lay against any 
possessor of the things belonging to the inheritance. 

The "indebiti solutio" was also a "quasi con- 
tractus" if it happened from ignorance of fact, not of 
law. 

Whether money paid "per errorem juris" could 
be recovered has been matter of much dispute. 

The man who, pretending to be a creditor, re- 
ceived what was not due to him, committed a " fur- 
tum," and was liable " actione furti." 



DE RESCINDENDA VENDITIONE*. 

A sale might be set aside for the reasons just 
stated, for causes which gave rise to the " actio redhi- 
bitoria," for want of free consent, and for excessive 
injury to one of the parties. What should amount 
to this "immodica IsBsio" was left to the arbitrium of 
the judge'*, till by a rescript* of Diocletian and Maxi- 
minian the injury was fixed as what must amount 
to one half of the price, leaving it however at the 

^ n. 1 8. 5. Cod. 4. 44. Merlin, "Si Nerye arbitrium it» prarum est 

Ripertoire Lition. Cod. Nap. 1674 — nt manifesta iniquitas ejus apparent 

1685. Pothier, Covdrat de Vente, ^ oorrigi potest per judicium bone fidei 

331- ' ' Cod. 4. 44. §3. §8. 

• n. 2$, 3. n. 17. 1. 79. 16. 3. «. 

18 



»» 



274 



ROMAN PRIVATE LAW. 



[CH. 



choice of the buyer to pay the remainder of the sum, 
and keep his purchase'. 

ACTIO PRO SOCIO •. 

The "socius" was bound to exercise the same 
*^ diligentia" in the affairs of the society that he did 
in his own : he was liable to pay interest on money 
belonging to the partnership that he had employed 
for his own purposes. The share of loss arising from 
the insolvency of one socius was to be equally divided 
among his partners. No partner could claim a share 
in the illicit gains of another'. But he might call 
on the partnership to share the loss of an unjust 
sentence. In a '^societas omnium bonorum" the 
partner was bound to fling the damages he had re- 
covered in an action, ^'ob injuriam sibi fistctam vel 
lege AquiM/' into the common stock ^. 

The societas was ended by the expressed dissent 
of any one of its members, but that dissent must 
not be expressed under circumstances leading to the 
inference of bad faith. For instance, in a ** societas 
onmium bonorum" a socius could not extricate him- 
self from its obligations by renouncing it the moment 



^ The doctrine, however, must be 
taken in conjunction with the rules, — 

"Nemo videtur fraudare eos qui 
sinunt et conRentiunt, " and '^quod 
quia ez culpA suA damnum sentit non 
intelligitur damnum sentire." IL de 
reg. princ. 

The French have fixed it at nine- 
twelfths. Locr^, Vol. XIV. p. 173: 
"Ce serait done evidemment auto- 
riser le dol et la fraude que de refuser 
Taction rescisoire dans les cas d*une 
l^on ausri considerable que celle qui 



est ^nonc^e dans le projet de loi,** Ac. { 
t. e. nine-twelfths. This appears too 
often the effect, and sometimes ahnosi 
the purpose of the law. 

' 5«- § 17. § 18. h. t. 

' " Pnevaluit enim culpse nomine 
teneri eum (sc. sodum), culpa autem 
non ad exactissimum diiigentiam diri* 
genda est ; sufficit enim talem diiigen- 
tiam in rebus communibus adhibere 
socium qualem suis rebus adhibere 
*8olet." 

* 16. h. t. 
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an inheritance had fallen to him. The efiect of such 
conduct was ^'a se quidem liberare socios suos, se 
autem ab illis non liberare^" 

The eflfect of the renunciation of one was tor 
break up the partnership. If the remaining part- 
ners chose to continue in partnership, it was a new 
one into which they entered*. 

In the case of an absent partner the renuncia- 
tion did not operate to his loss till the intelligence 
reached him: it might to his advantage, as all he 
gained in the interval was his own, while the re- 
nouncing partner was found to take his share of loss; 
and if the renouncing partner met with any loss, it 
fell exclusively upon himself. 

A "pactum ne abeatur a societate*" was not 
binding, neither did an agreement '' ne intra certum 
tempus abeatur" confer any advantage on the part- 
ner who would insist upon it. 

Besides this termination of a partnership by the 
will of one of the members ^ it might without their 
will be terminated by the deaths the "maxima or 
media capitis diminutio" of a member, by the de- 
struction or change of character in the subject- 
matter of the partnership, or by action when the 
" causa societatis" was altered by a " stipulatio," or 
a judicial sentence. 

A partnership could not be made binding on the 
heir of a partner, it being a maxim, "societatem 
non posse ultra mortem porrigi«." The fermership of 

• n. 17. «. 65. 1 3. * 17. a. 14. 16. 

• iDBt. 3. » 68. § 10. 65. h. t. 

• IT. 17. 1. 17. § 1. • 65. § 9. h. t. 

18—2 
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the taxes was, according to the genius of the fiscal 
rules under the empire, an exception to the rule*. 
But in ordinary partnership the heir was bound 
to go through with what the deceased had begun, 
and was responsible for "dolus*" and "culpa lata." 

When the tenn agreed upon was ended', the part- 
nership expired. 



COMMUNI DIVIDUNDO\ 

The ''societas" gave rise to a reciprocal obliga- 
tion among the partners, the object of which was 
the division of the partnership property, the contri- 
bution to it of whatever might be due from, and the 
compensation which might be due to, any of the 
partners. All this was accomplished by the " actio 
communi dividundo," which lasted so long as« the 
communio. After that had ceased the '^ prsestationes 
personales" might be enforced by an "utilis actio." 

This action extended to all cases where, whether 
by virtue of partnership or not, several persons had 
a property in a common object*. 

' 59. 63. § 8. h. t. petuam, id est dum viyunty vel ad 

' " Hsrea socii quamvis socioB Don tenipus, vel ex tempore, yel sub con- 

est tamen ea qus per defunctum in- ditione/' i. pr. h. t. 

choata sunt explicare debet." 40. h. t. ^ n. 10. 3. 11. 10. 3. § 3. Inti. dt 

> "Quod n tempos finitum est U- Off, Judicii, 4. 17. § 5. II. 43. 18. i. 

berum est recedere, quia sine dolo § 8. II. 10. 2, 36. 

malo id fiat." 65. § 6. h. t. II. 10. 3. 6. § i ; n: 14. § i. 

^'Societas coin potest vel in per- ' 11. 10. 3. 2, 



XIV.] DE CONDICTIONE C. D. C. N. S. 277 



ACTIO FINIUM REGUNDORUM *. 

When disputes arose between the possessors of 
" praedia rustica" as to the boundaries of their pro- 
perty, they were settled by the " actio finium regun- 
dorum/' which either fixed the precise limits ; or, if 
that could not be done', divided the land in dispute, 
which was looked upon as common property among 
the litigants. Hence the afiinity of this action to 
that which we have just considered': it is, as has 
been already stated, the peculiarity of the '^finium 
regundorum," the '^famiUae erciscundse," and the 
*' communi dividundo," that each person stood in the 
light of plaintiff and defendant at the same time. 

DE CONDICTIONE CAUSA DATA CAUSA NON 

SECUTA*. 

In a general sense '' condictiones" meant any 
personal actions. In a special sense the denomina- 
tion was applied to extraordinary remedies, resting 
for their basis, not on any civil transaction, so much 
as on a principle of natural equity recognized by the 
Civil Law. Hence they are said to be "juris gen- 
tium." They may be deduced from the natural 
principle of justice, so repeatedly laid down in the 
Pandects, that no one should gain an unjust profit 

^ Law of the Twelve Tables. Cic. entirely new limits, ** si per aHam 

de Leg. i. i8. r^onem fines dirigere judex velit 

n. lo. I. "Finium regandorum potest hoc facere." Inst. 4. 17.6. 
actio in personam est licet pro vindi- * 10. h. t 

catione rei est." i. h. t. * II. 12, 6. Cod. 4. 5, 

' n. 10. I. 2. § I ; or assigned 



278 



BOMAN PRIVATE LAW. 



[CH. 



by another's loss'. The texts quoted in the note are 
the landmarks of this jurisprudence*. ''Hsec con- 
dictio/' says Papinian^ " ex bono et aequo introducta 
quod alterius apud alteram sine cau8& deprehenditur 
revocare consuevit." 

The '' condictio caus4 dat& caus4 non secut^'* was 
a personal action, by which a person could recover 
that which he had given for a lawful, expressed, and 
future object, if that object was not accomplished, 
with its fruits and consequences, '' cum omni causL" 

To maintain this action it was necessary, 

1st, that something should have been substan* 
tially parted with by the plaintiffs ; 

2dly, that it should be given for an object^; 

Sdly, that the purpose should be stated in express 
terms, or implied from the nature of the transac- 
tion; 

4thly, that the cause should be lawfiil and pos- 
sible*^; 



1 n.44. 7.5. t 3* C^M«% 3«9i- 1 I- 
Instit. $. 14. I ; 3. 97. 6. 

n. K 1 a6. 3. "Indebitum," kc. 

64. '' Si quod," fto. 

65. "Indebitum est non 

tMitum,'* fto. 
39.3. "Qiu:homliieni,'*fto. 
"Ad qnod taxi ubiqne in deci- 
rionibua respexenmt." Boehmer, p. 

3«7. 

n. fi. T. 3. "Propius est ut ob- 
ligari te existimem non quia pecn- 
niam tibi credidi, fte....sed quia pe- 
eunia mea ad te perventt» earn mihi a 
te reddi bonum et lequum est." 

' 12. 6. 1. 14, 1. 15, 1. 66, 1 65, 4. 
" Quod ob rem datur ex bono et aequo 
habet repetitionem veluti si dem tibi 



at aliquid fuoMa neo feeeria." See par- 
ticularly n. 19. 4. 3. § 7, where Gel- 
BUS, ''naturafi equitate motus," allows 
money to be reooTered, and H. I3. 4. 

5- §3. 
' " SubsUntiaDy." 

n. n. 4. § 10. ''Nihil interest 
utrum ex numeratione pecunia ad earn 
sine caosil an per acceptilationem per- 
Tenerit." lb. 9. 

^ n. 12. 6. 5a. "Damns aut ob 
causam aut ob rem, ob cauaam prs- 

teritam at etiam si falsa sit causa 

repetitio ejus pecuniss non sit. Ob 
rem vero ut aliquid sequatur quo non 
sequente repetitio oompetit.*' 

• n. n. 5. 8. 



XIV.] 



CONDIOTIO OB T0RPEM CAUSAM. 



279 



5thly, that the expected result should not have 
followed either through the delay or fault of the re- 
ceiver, or through a change of purpose on the part 
of the giver before any damage had accrued to the 
receiver*. 

If the event was frustrated by the fault of the 
giver, there was no "repetitio." 

K the event was frustrated by accident, as if the 
slave whom you had received money to enfranchise 
died before the time had expired within which he 
was to be manumitted, the money given could not 
be recovered*. On this principle the cases are de- 
cided, cited n. 12. 4. 5. § 3, 4. 



CONDICTIO OB TURPEM CAUSAM. 

The ''condictio ob turpem causam" was a per- 
sonal action by which that which had been given 
for a reason disgraceful to the receiver alone, might 
be recovered by the giver. 

1. The cause of giving must be disgraceful, it 
must be "ex turpi causd^ "Turpis causa'" is de- 
fined in the quotation below from Ulpian. 

2. The turpitude must be that of the receiver 
only who was bound to restore unjust profit ; and as 



^ n. II. 4. 5. pr. "Si peouniam 
acceperia ut Capuam eas, etc. Cum 
liceat poenitere ei qui dedit» procul 
dubio repetetur id quod datum est» 
nisi forte tuft interait noa accepisBe te 
Lane peouniam. ** 

» n. 11, 4. 3. § 3. 

la. 4. 5. pr. § 2. § 3. 
13. 6. 64. § 3. "Ei qui in- 
debitum repetit et Imctaa et partus 



restitui debent deductft impensft.'* 

' n. 50. 16. 43. " Probra quasdam 
naturA turpia sunt qnsedam civiliter et 
quasi more ciyitatis, nt puta furtum 
adulterium naturA turpe est, enimvero 
tuteke damnati boo non naturA turpe 
est, Bed more civitatis.** Tacitus, Ann. 
7. 85: "More apud veteres reoepto 
qui satis poanarum adyersum impudi- 
cas in ips& professiooe flagitii." 
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the liability was founded on natural equity, it ex- 
tended to the heir. 

Nor was the accomplishment of the object for 
which the money had been given any defence, as 
appears from this passage': ''Si vestimenta utenda 
tiM eommodayero, deinfe pre&m ut «dt«»m de- 
dissem, condictione me recte acturum responsum est, 
quamvis enim propter rem datum sit et causa secuta 
sit tamen turpiter datum est." 

If there was turpitude on both sides, what was 
given could not be recovered. 

'' Ubi et dantis et accipientis turpitudo versatur 
non posse repeti dicimus*." 

So money given to a woman for immorality could 
not be recovered'. Sometimes the money so given 
was forfeited to the state*. 

The "condictio'' for what was given for a reason 
not consistent with justice was sometimes called 
" condictio sine cau8&." So the rubric of the Code 
is, ''de condict. ex leg. et sine caus^ vol injustd. 
causd." 

In a strict sense the ''condictio ob injustam 
causam" was to recover what had been given, for a 
reason clashing with the rules of natural equity, 
recognized by Koman jurisprudence, though in con- 
formity with the strict letter of the law. Acts 
"contra jus" and acts "contra bonos mores" are 
sometimes opposed to each other*. 

^ n. 13. 5. 9. pr. dantis, ilUm enim turpiter facere quod 

' n. I a. 5. 3 and 8. sit meretrix, non turpiter accipere com 

* "Quod meretrici datur repeti non sit meretrix." 

potest ut Labeo et Maroellus scrlbunt, ^ n. 34. r. a8. 

sed novA ratione, non eft quod utri- ' H. 30. 1x3. § 3, and the noble law 

usque turpitudo versatur sed soHus ofPapinian. 
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DE CONDICTIONE INDEBITI. 

The "condictio indebiti" is a personal action 
arising from an obligation of natural equity, in which 
money not due, paid by mistake, is claimed as if it 
had been a loan. 

This arises from natural equity*; it is numbered 
among the " quasi contractus" in the Institutes*. Not 
only therefore may the person who has paid the 
money employ this remedy, but he who is injured 
by such payment may have recourse to it', and 
might recover all that the receiver had gained. 
" Scilicet quod bonse fidei possessor in quantum locu- 
pletior factus est tenetur*." 

A debt due^ by the law of nature, if paid though 
by mistake, could not be recovered. "*Si quod 
dominus servo debuit manumisso solvit, quamvis 
existimans se ei aliqu& actione teneri, tamen repetere 
non potest quia naturale agnovit debitum." So 
money • paid "pietatis caus4" could not be reco- 
vered. "Mulier, si in e4 opinione sit ut credat se 
pro dote obligatam quicquid dotis nomine dederit, 
non repetit, sublatd enim fals& opinione relinquitur 
pietatis causa ex qu4 solutum repeti non potest." 

n. 98. 7. 15. * I. de oblig. qu8B qnaai ex oontr. 

n. 47. 10. 15. § «. § 5. § 6. I 6. 

^ '* Nam hoc natuift equum est ne- ' H. I9. 6. 7, § i. "Si quid ex 

minem cum alterius damno fieri locu- tefltamento lolntum sit quod postea 

pletiorem." n. 11. 6.' 14. "Inde- fEklsum, vel iuofficiosum, yel ruptum 

biti soluti condictio naturalis est.** apparuerit, repetetur," dtc. 

lb. 15. "HsBC condiotio ex aequo et * lb. 3. lb. 65. § 3. 

bono introducta quod alterius apud " H. 12. 6. 64. H. 11. 6. 76 pr. 

altenim sine causA deprehenditur re- ^ U, 17, 6, $7, % 7. 
vocare consuevit." n. 12. 6. 66. 
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What was intended as a pure gift could not be 
recovered'. Thus there was no" condictio" for money 
given in consideration for past services, even though 
Buch services had not been rendered. "'Damus ob 
causam aut ob rem; ob causam pneteritam veluti cum 
ideo do quod aliquid a te consecutus sum, vel quia 
aliquid a te factum est, ut etiamai falsa causa est, 
repetitio ejus pecunise non sit." So if a debtor pri- 
vileged as to amount, e. g. the husband liable only 
to the extent of his means, or as to time, as a debtor 
not bound to pay before a certain time, chose to 
waive his privilege, the sum paid could not be reco- 
vered*. 

But if the transaction was one reprobated by the 
Law (as in the instance of a ward paying money 
due on a stipulation without the sanction of his 
guiurdian), the rule did not hold, and the money 
might be recovered*. 

If the law gave a perpetual defence, for the sake 
of protecting the class to which a person who had 
paid money belonged, money paid by mistake under 
such circumstances m^ht be recovered : but if the 
defence was ^ven from detestation of the creditor, 
"in odium ejus cui debetur," as the "senatus con- 
sultum Macedonianum'," money paid by the father 
in such a case, notwithstanding tbe defence provided 
by the law, could not be recovered. 

> "Cujiu p«r errargin dali npstitio ' "K qaidem (yiu c&niA eicap- 

t, ejiu coujulto da(i repetitio eat." tio dfttar cam quo agitor lolatum 

■ 50. ij. S3' rapetero potest ubi vero in odium 

* n. il. 6. Jl. qjui cni debetur eiceptio datar per- 

■ n. 11. 6. g »Dd II. penm lolutum dod repetitor.' U. ii. 

* n. n.6.4oand4i. n,i6,t.8, Sj. 6.40. 
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The rule was that where a person who might 
avail himself of a perpetual exception*, paid money 
in ignorance of such an exception, he might recover 
it ; hut when being aware of such a defence he chose 
to waive it, he could not recover what he had deli- 
berately paid. 

What was given in consequence of a reason 
recognized by the law could not be recovered'; for 
instance, money paid in obedience to a legal sen- 
tence, as a compromise, &c. 

The burden of proving that the money paid was 
not due, rested upon the person asserting that it was 
not due, ''Qui enim solvit, nunquam ita resupinus 
est ut facile suas pecunias jactet," unless the defend- 
ant denied that he had received the money, in which 
case, when that fact was proved, the burden of 
proving that the money was so paid, was duly shifted 
upon himy and it became his task to exonerate him- 
self from the presumption raised against him, by the 
denial of the truth: *'Per etenim absurdum est 
eum qui ab initio negavit pecuniam suscepisse, post- 
quam fuerit convictus earn accepisse, probationem 
non debiti ab adversario exigere •/* 



1 n. 19. 6. i6. §3. "Indebitam 
autem solutum accipimos Don Bolum 
si omnino non debeatur sed et si per 
allquam excepUonem perpetiuun peti 
non poterat, quare hoc quoque repeti 
potent nifii Boiena se tutnm excep- 
tione solTerit." n. I9. 6. 44. 

• n. 4«. I. 56. "Poet rem judi- 
catam yel jnrejnzando dedsam yel 
oonfefldonem in jure factam nihil qn»- 
ritnr.*' n. 11, 6. 65. ''£t quidem 
quod tranmctionis nomine datnr, licet 



res nulla media faerit, non repetitor, 
nam si lis fuit hoc ipsnm quod a lite 
disoeditur cansa Tidetnr esse. Sin 
aatem evidens calomnia detegitor, et 
transactio imperfecta est» et repetitio 
dabitur.'* 

3 U. 12, 3. 95. The whole of this 
admirable law, which forms so painful 
a contrast to the proceedings in our 
courts of justice, should be carefully 
thought over by the student. 
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It is enough for the person suing to prove that 
he did not owe what he has paid ; and unless he 
made the payment in behalf of another^ a "con- 
dictio" would always lie for an error*; in fact, for an 
error in law it might be brought to save from loss, 
not to procure gain. "Error facti ne maribus qui- 
dem in damnis vel compendiis obest, juris autem 
error nee foeminis in compendiis prodest; caeterum 
omnibus juris error in damnis amittendsD rei suse 

non nocet*." 

If the receiver took the money, knowing that it 
did not belong to him, he was guilty of theft, and 
liable to the "condictio furtiva." Such a person 
therefore was not liable in this form of action. 

The condictio might be ''certi" or "incerti" 
"certi," where a definite thing or sum was sought; 
" incerti," where the object was to establish a right, 
or recover possession erroneously parted with\ 

Lapse of time was no bar to such a proceeding*. 

A difference was made between the cases where 
the same amount* was sought, as in the '' mutuum," 
or where the identical object parted with was de- 
manded, supposing it either to exist, or to have 
been fraudulently destroyed or lost ; if it had ceased 



^ n. 19. 6. 31. "Is qui plus quam 
hsreditaria portto effioit per errorem 
creditori caverit, indebiti promissi ha- 
bet condictionem." IT. 12. 6. 44; 
which is thus reconciled with the law, 
19. I. ib. "Qaamvis debitum sibi 
qnis recipiat, tamen si is qai dat Don 
debitum dat, repetatio oompetit." 

* n. 22. 6. 7 and 8. 

' n. 13. I. 18. "Quoniaui fiirtuin 



sit cum quis indebitos nummoa sdeus 
acceperit." 

^ n. 19. 6. 12, n. II. 6. 15. 

* n. 92. I. 38. § 9. "Fnictus quo- 
que repetere debeo.*' II. 19. 6. 7. 
n. 19. 6. 96. § 19. n. 19. 6. 65. § 8. 
" Si servum indebitum tibi dedi, eum- 
que manumisisti, si sciens hoc feoisti 
tenebris ad preiium ejus.'* 
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to exist without the dolus of the defendant, he was 
exonerated. 

The *' condictio sine causit" used in a special sense 
might be employed in three cases. 

ist. When the transaction in consequence of 
which the defendant received what he is required to 
restore was altogether null\ Instances of this are 
given in the fifth law under this head, where Pa- 
pinian says that the '^ dos" given in consideration of 
an illegal marriage might be recovered, as the cause 
was not so much dishonourable as null. '^ Bespondi, 
non tarn turpem causam quam nullam fuisse." 

2dly. The "condictio sine causA" lay when some- 
thing had been given in the expectation, and under 
the condition, of a compensation, which compensa- 
tion was never forthcoming. If a person gave an 
engagement to pay a certain sum of money in con- 
sideration of a loan, and the loan was never made, 
he might recover the engagement. "Nihil refert," 
says the Digest, " utrumne ab initio sine causS. quid 
datum sit, an causa propter quam datum sit secuta 
non sit*." 

Sdly. This remedy might be used when the 
legal cause, in consideration of which the thing had 
been given, had ceased, and therefore the defendant 
could not in conscience retain what had been given 
to him. " Si fuit causa promittendi quae finita est, 
dicendum est condictioni locum fore," and " constat 
id donum posse condici alieni quod vel non ex justA 



^ IT. II. 7. 5. ''Magis in e& specie tio igitur competii.*' 
nuIU causa dotis dandce fuit ; oondic- *'' H. la. 7. i. § a. § 3. U. 12. 7 2, 
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cau8& ad eum peTvenit vel redit ad non justam 



causam/' 



Ulpian puis the case of a person losing the 
clothes he had undertaken to clean '^ and payings as 
he was obliged to do, the value of them to the 
owner. The clothes being afterwards restored, can 
he recover the money he has paid in this form of 
action? That he could bring an action ''ex con- 
ducto/' there is no doubt. Ulpian is of opinion 
that he can, ^* quasi sine caus& datum putamus con- 
dici posse: etenim vestimentis inventis quasi sine 
caus^ datum videtur\" 

I have cited below' another instance of the con- 
currence of the ''condictio sine causd*" with the 
''actio ex contractu," in the case of a ring given 
" arrhsB nomine." The difference between the "actio 
ex contractu" and the " condictio sine caus&" is, that 
in the latter only the money paid can be recovered, 
whereas the former was in the alternative, either to 
repay the money, or restore the thing paid for. This 
appears from the text cited below^. 

CONDICTIO FT7RTIVA. 

The "condictio fturtiva" lay for the owner against 
the thing, and his heirs, for the restoration of the 

^ ** Lavanda." Some critics read venditorein est annulus." 

"IsBvanda." * 11. 13. 6. 17. §5. ''Bern oom- 

* U. 12. 6. 9. modatam petdidi et pro eo pretium 

' IT. 19. 1. 1 1. § 6. " Et secutft em- dedi, deinde ree in potestate tuft irenlt. 

tione pretioque numerate et traditA re Labeo ait contrario judicio aut rem 

si annulus non reddatur t et Julianns mibi pnestare te debere, ant quod a 

dioeret ex emto agi posse ; oerte etiam me aooepisti reddere." 
condici potent^ quia sine causA apud 
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thing stolen, with fruit and interest. The action was 
anomalous, as the formula in all other ^'condictiones^' 
was ^*dare oportere/' the word "dare'*' supposing 
that the thing sued for is not yet the property of 
the plaintiff; whereas such a property in the person 
suing is the foundation of the "condictio ftirti." 
Justinian says that this was introduced ^' odio forum." 
It was no answer that the thing had ceased to be '^ in 
rebus humanis */' as in that case the thief was liable 
for the value. The "condictio'* was destroyed by 
the restitution, or the offer of restitution, of the 
things stolen, and by a ''novatio"." 



CONDICnO EX LEGE. 

The condictiones ex lege were established on equi- 
table grounds to meet cases growing out of a new 
law for which no formula had been provided. Some- 
times they were called '^actiones in factum prse- 
scriptis verbis;*' sometimes " condictionea" "Si 
obligatio lege no\k introducta sit nee cautum eddem 
lege, quo genere actionis experiamur, ex lege agen- 
dum est," says Paulus\ 



^ InttU, de actumUms, 4. 6. § 14. 
** In furtiyA re soli domino oondictto 
competit." n. 13. 1. 1. 

' II. 13. I. 8. 13. I. 7. 13. I. ao. 
"Videtur qui primo invito domino 
rem contrectaverit semper in restiiu- 
endi eh, qnam nee deboit »uferre^ 
monun faoere.** 

' n. 13. I. 14. § «. "Bove nib- 
repto,"&c. n. 13. ir 17* 

* L. nnica. H. 13, 1. "Quod ex 



his caxuia (sc. a. ant m.) debetur per 
condieHonem qun ex lege deacendit pe- 
titur." n. 48. 5. 18. "Sunt jura, 
aunt formula de omnibus rebus consti- 
tuts no quia aut in genere injurue, aut 
ratione actionis errare pocdt ; expresstt 
sunt enim ex unius ciqusque damno, 
dolore, inoommodo, calamitate, injurift, 
publide a pmtore formul» ad quas 
priyata lis aocommodatur.** Gio. pro 
Roseio Comadoy § 8. 
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CONDICTIO TRITICARIA*. 

The • following passage from a great writer will 
justify my silence on this action. G^r. Noodt 
passes it over with this remark, '' Non assuetus alios 
docere quod ipse non intelligo." 

NEGOTIORUM GESTIO. 

The management of another person's affisiirs with- 
out his authority, might give rise to an obligation 
between the person who had so managed them and 
the person in whose interest he had acted. 

The "directa negotiorum gestorum actio/' which 
was given to the "dominus," required nothing but 
the dealing of the other party to the obligation with 
the a£G^irs of the '^ dominus" for its support. 

To support the "contraria" of the ''gestor" it 
was requisite to shew, ist, that the ''gestor" had 
undertaken the task, not ''pietate" or ''amiciti^ 
ductus," but with a view to profit ; 2ndly, that it was 
not against the prohibition of the ''dominus;" and 
3rdly, that what had been done was " utiliter*," for 
the benefit of the dominus. The general rule was 
' that the " negotiorum gestor," inasmuch as his inter- 
ference was unauthorized and spontaneous, answered 
for the ''dolus" and the ''culpa," and in some cases 
for the "casus:" but where the interference had 



^ "Memoria teneo omnia de hac non mode usum ao neo nomen ad pro- 

oondictione tradita a Tituli htgae in- babile expUcando daxit» tantura abest 

terpretibus, sed expensU omniboa dili- ut quiaquam utrumque aai alienin^ 

genter adeo nihil probare mibi per- sit ex solido oooaecutus." Noodt, Op. 

mist ut coDtn Baope sum miratus tarn Tom. n. p. 305. 11. 13. 3. 

secure tractari actionem cujus nemo * n. 3. 5. 10. §. i. 
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saved the-dominus from manifest loss, the gestor 
was responsible for the "dolus" and *' culpa lata" 
only. 

The "gestor" might be responsible for what he 
had left undone, as well as for what he had done, 
inasmuch as his interference had prevented perhaps 
the interference of others; hence he had to pay 
interest on what was due from him to the dominus, 
the necessary expense he had incurred deducted. 

There were certain cases where the " gestor " of 
another man's aflEairs could not bring the actio " ne- 
gotiorum gestorum," e.g. the "funeraria actio/' and 
the action arising from the " in possessionem missio," 
A creditor put into possession of the goods of his 
debtor could not be looked upon as a " negotiorum 
gestor/' inasmuch as the administration of the pro- 
perty was. for his own benefit. There lay an " actio 
in factum" for and against him framed by analogy 
to the "negotiorum gestorum actio directa et con- 
traria/' the creditor being reiSponsible for the " dolus" 
and " culpa lata." 

CURA BONORUM \ 

It is sometimes necessary for the public interest 
that the commonwealth should appoint a person or 
persons to watch over an estate. 

"Where this was done, not on account of any 
personal defect in the proprietor, the person so ap- 
pointed was called " curator bonorum." 

1 n. 4?. 7. 

37. 9- 
3. 5- 

19 
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The necessity for such interference arose where 
property was to be administered for a body of ere- 
ditors. Application being made to the prsstor, he 
appointed as curator the person recommended by 
the majority of the creditors ^ 

If the heirs to an estate were uncertain*. 

If the heir was not bom, the '^ curator ventris" 
might fulfil the duties of a ^' curator bonorum," or a 
special "curator bonorum" might be appointed'. 

And a curator might be appointed in cases where 
the proprietor of the estate was absent, " ne in medio 
pereat*/' 

The '' curator bonorum" could not, unless in cases 
of extreme necessity, be appointed against his will^ 

He could only sell what, if not sold, would 
perish*. 

In the case of more persons than one exercising* 
the Amctions of a " mandatarius," each was respon- 
sible '^in solidum," so long as more than the value 
of the debt was not recovered. 

On the other hand^, the "mandans^' was bound 
to make compensation to the ** mandatarius" for the 
expense he had incurred in executing the commis* 



1 n. 41. 7. 7, § 3. 50. 4. 1. 4. 

97. 10. 5. 9. ' Inst. I. 13. Dig. 26, I. I. CuuB, 

* n. 41. 4. 3. eod. 8 and 9. c. 17. InH, 196. § i. 

s n. 17. 10. 8. ''Ut enim tuteU lio proenratio rei- 

37. 9. I. § 17, 18. publicsB ad utUitatem eonim qui com- 

^ n. 96. I. 6. 4. xniBsi rant, non ad eoramqaibns com- 

43. 4. 6. 1. mima est, gerenda est." Cic. d€ Ojf, 

4» 6. 15. I. 25. 

53- 4* 4* 4* " Qoia neque scire neque deoemere 

' n. 43. 7. 4. § 3. paer hujos aetatis potest magis quam 

50. 4. I. § 4. foriosuB.*' 

• n. 76. 7. 48. n. 29. «. 9. 
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sion^ together with the interest^ to liberate him from 
all obligations incurred on his behalf^ to make good 
his losses, casualties excepted. The ^'mandatarius'* 
could enforce these rights by the ''actio mandati 
contraria" against several " mandatarii," "in soli- 
dum/' To avail himself of this remedy the manda- 
tarius was bound to prove that he had not exceeded 
the limits of his contract, or that if he had done so, 
he had made good the excess, and that he had ful- 
filled, or was ready to fulfil, his undertaking. To 
prove that he had completed the purpose the man- 
dans had in view, was unnecessary. 

The relation between the "mandans" and the 
"mandatarius" ceased, ist, by the termination of the 
affairs the latter was appointed to execute ; 

2dly, by the revocation of the " mandans," which 
might be tacit, and implied either from his under- 
taking the affair himself, or entrusting the task to 
some one else ; 

sdly, by the renunciation of his duty on the part 
of the " mandatarius " communicated to the '' man- 
dans \" But the revocation and renunciation must 
be timed properly. 

TUTELA'. 

''Tutela" is a power given or allowed by the civil 
law^, exercised for the protection of a free citi- 

1 "CoDflilii non fraudulent! nullft tium tutorem dari non posse palam 
obligatio eat ; caeterum si dolus etcalli- est, sed si datus sit an in pendent! 
ditas intercessit, de dolo actio com- sit datio quffiri potest, et non pato da- 
petit." n. 50. 17. 74. tionem valere, sic enim post patiis 

' n. a6. 6. 4. § 4. regressum ceddit in potestatem atque 

4. 4. 7. § 1. si nunquam pater ab hostibus eaptus 

JimC. I. § 33. ''Inyiti adolescentes esset. Imxno curator substantass dari 

euratorem non aocipiunt." debet/' H. 36. i. 6. S 4. 
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zen unable from his tender years to protect him- 
self. 

If the deceased father^ had not declared his 
choice, the ''agnati/' or paternal kindred of the near- 
est degree, were compelled to act as guardians. 

The "impubes" alone could be *4n tutelA;" after 
that age, if necessary, his affairs might be placed in 
the hands of a " curator," but the *' tutor " was ap- 
pointed independently of his will; the *' curator," on 
the othe^hand, unless ''in litem V' could not, gene- 
rally speaking, be given to him against his will. 

A " tutor " could only be given to a " civis Ko- 
manus sui juris," therefore a "tutor" could not be 
given to one whose father, though alive, was in cap- 
tivity'. In such a case a ''curator substantive" was 
appointed. 

Some persons were naturally, and some legally, 
disqualified from being " tutores*." 

The naturally disqualified were the insane, the 
prodigal, the minor, the blind, the dumb, the deaf. 

The legally disqualified^ were the slave, the " de- 
portatus," the soldier, women, (the mother and grand- 
mother excepted, if of full age, and renouncing the 
Sen*"*. Velleianum, and a second marriage), the cre- 
ditor or debtor of the " pupillus." AU others, " filii 
famUiaa" not excepted, might be "tutorea." 

The " tutela " might be given by wUl, by law, by 

1 n. 26. 5. a I. § a. Cod. 5, 4. 7, • H. 50. 17. 60. 

X. un, ' « n. 17. I. 20. § I. 

n. 26. 10. 3. § 12. « n. 3. 5. 

97- I. 6. 17. B n. 3. 5. 8. § 3. " Itatamen at ia 

26. 5. 21. 6. qui prohibuit ez nulUt parte neque 

Not. 72. c. 4. per socium neque per ipsom aliqoid 



72. c. 2. damni sentiat. 
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the magistrate. The first was called ^'testamentaria/' 
the second "legitima," the third "dativa," The first 
was preferred to the second^ and the second to the 
third. The father or grandfather alone could appoint 
a tutor. The father could not appoint a " tutor " to 
one emancipated, nor the mother to any child. 

The person appointed must be " idoneus," firee, 
that is, from the impediments above enumerated ^ 
But a person might be appointed who was not 
"idoneus," if he might become so; and this condi- 
tion, whether expressed or not, was understood as 
annexed to his nomination, if the testator knew his 
incapacity; otherwise, if he did not. The 'Hutor" 
might be appointed by a will or a valid codicil. If 
the will was disputed on behalf of the pupil, the tu- 
tor named in it required confirmation. If there was 
a delay in entering upon the inheritance, a " tutor " 
was named by the magistrate during the interval. 
A " tutor " might be appointed absolutely, condition- 
aUy, for or from a particular time, the magistrate 
appointing one for the interval. A " testator" using 
the words "fiUis" and "filiabus" was understood to 
include posthumous children, not grandchildren, in 
the expression ; but if he used the word " liberis" he 
was taken to mean grandchildren*. Even however 
if he used the word " filiis," the will might furnish 



* The law of Paulue. II. a6. 7. be appointed, not a " Bervua " nor a 
21, "Testamento tutoresdaripossunt " deportatus ;'* but it does not mean 
cum qnibuB testament! factio est *' that all with whom there was a " tes- 
ts to be taken negatively, t. e. none tamenti factio" could be appointed, 
can be appointed tutores unless with as this would include the ''snrdas, pro- 
whom there is a ''testamenti factio." digus, &o.'* Donellus, Vol. n. p. 19. 
Thus only a <' oivis Romanus " could * U. 6. 1. 5 and 6. 
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ground for supposing that he meant to include grand- 
children\ He who inserted his own name as " tutor " 
was excluded from the office by Sen*". Libonianum; 
but where the will of the testator declaring him 
'^ tutor " was unequivocally in his own hand^ Papinian 
allowed him to be added to the other tutors as *^cura- 
tor*," The assignment of a tutor was of no eflFect, un- 
less it was clear for what child or children he was so 
appointed. If a testator appointed a tutor "filiis," 
the expression did not include a son of whose exist- 
ence he was ignorant, on the principle so long dis- 
regarded in our law, '^voluntas ergo fiicit quod in 
testamento scriptum valeat." If the testator gave 
the '^ tutela " to a slave of his own, unless a contrary 
intention appeared in the will, the bequest gave the 
slave his freedom. The slave of another might be 
named " tutor," " si liber erit," or '* cum liber erit." 

The confirmation* of " tutores," which was requi- 
site in all cases where they were not "jure dati," was 
vested in the chief magistrate, the praetor at Rome, 
the proconsul or praeses in a province : a *' tutor " was 
"jure datus," where he was named " a quibus oportet, 
quibus oportet, quomodo oportet, et ubi oportet." If 
any of these ingredients were deficient, they might be 
supplied by the authority of the magistrate. 

The "legitima tutela" prevailed when, for what- 
ever reason, there was no testamentary " tutela." The 
" legitimi tutores" were those called by law to the "tu- 
tela " and to the inheritance ; setting aside the casQ 
of freedmen, the old law gave the " tutela" in such a 

1 n. 50. i5. lao. " Filii enim ap- tifariam placere." 
pellatione BSBpe et nepotds accipi, mul- * II« 26. 1. 99. 
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case to the nearest '* agnatus/' The " agnatic," and 
therefore the " tutela^" was destroyed by the " capitis 
diminutio," even the " minima/' It is sufficient for 
the purpose of this treatise to say that Justinian' 
provided that the " onus tutelae " and " successionis 
emolumentum " should go together. 

The "dativa tutela'" took place where neither the 
'' testamentaria " nor the "legitima" existed. The 
appointment was made by the principal magistrate 
within his jurisdiction. The "legatus proconsulis" was 
empowered by a special law to exercise this power, 
and so were other magistrates : but as a general rule 
it could not be delegated: '^Nec mandante preside 
alius tutorem dare poterit." Justinian, with the 
wretched superstition that was blended with vanity 
and flagitious wickedness in hia charaxster, gave this 
authority to bishops — at that time as corrupt a body 
as any class on earth. In the absence of the usual 
magistrate it was given to the majority of decurions. 

The appointment ' of a tutor by a magistrate was 
"ex officio." To facilitate the election of proper 
persons to discharge this trust, the Boman Law 
estabUshed the " petitio tutoris " or " curatoris*." The 
duty of preferring this " petitio " was incumbent on 
those who if the minor died intestate would be his 



^ Novell. 1 1 8. c. 5. Inst, de legit. 
Pat tut. 

* Inst, de Atil. tntore. De Tutor, 
et Curat, dat. 

' n. 26, 6. 4. 

* n. 26. 6. 2, 

"Mater enim expellitur a legitimft 
filii hereditate quasi existens indigna 
aocipera legitimam hareditatem neg- 
ligens ei oonstitui tutorem, et non 



solum si non petierit sed et si. . . . 
petierit eum qui dimitti poterat, deinde 
dimisso eo vel abjecto alium non peti- 
erit mrsum Tel ex studio malos peti- 
erit" n. 39. 17. 1. § 13 and § 43. 

" ' Confestim ' autem ni erit accipi- 
eudum ubi primum potuit, id est praB- 
toris copiam habuit huic rei sedentis 
. . . . ita tamen ut nuUo modo annale 
tempus excederet." H. 37. 17. a. § 43. 
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heirs. They were bound to prefer it within a year, 
under pain of losing what they would otherwise have 
inherited if the minor died before he could make his 
will. 

With the exception of the mother* and grand- 
mother, every one not disqualified for the office of 
tutor might be compelled to accept it. 

Persons in the situations stated below were ex- 
empted from this necessity:- 

Persons holding certain offices*. 

" In consUium Principis assumpti." 

*'Quibus Princeps curam alicujus rei injunxit 
donee curam genuit." 

Absence in the service of the state for a year 
after the return of the person employed, " qui quali- 
tercumque pubUcae plebis Eomanorum gratia absentes 
fuerunt, anni habent vacationem post reversionem." 

Ecclesiastical office^. 

" RomaB docentes. Philosophi. Oratores. Gram- 
matici. Medici*." 

''Milites qui honeste compleverunt militias tem- 
pus." 

Poverty. 

Sickness such as disqualifies the invalid from 
managing his own affairs. 

Age of 70. 

Three tutorships imposed by law. 

Three, four, or five children, as the parent hap- 
pened to be a Roman, Italian, or provincial. 

* Inst. I. 7$. n. 19. I. 

n. 17. I. » Cod. de EpiB. et Cler. i. 3. 52. 

Cod. 5. 67. < n. 37. I. 6. § I— II. 

' Intt, h. t. § 3. 



XIV.] TUTBLA. 297 

Being a member of certain corporations. 

" Mediocritas et rusticitas*," 

'' Si quis se dicit domicilium non habere ubi ad 
tutelam datus est'." 

^' Capitalis inimicitia " between the father of the 
"pupiUus" and the *Hutor/' or reasonable ground for 
supposing that the testamentary tutor was appointed 
out of spite, " ut supponatur debito et negotiis*." 

Litigation between the "tutor*' and "pupillus/' 
" de omnibus bonis aut plurimA parte eorum." 

The "tutor** might be released from the "tutela" 
when undertaken on account of absence* in the ser- 
vice of the state. 

Being made a councillor of the prince. 

Poverty and sickness. 

Change of domicile with permission of the ruler. 

From the moment* of his appointment as tutor 
being made known to him, the tutor was responsible 
for the duties of that office, " ex quo scit se tutorem 
datum si cesset tutor suo periculo cessat." 

Immediately on his appointment* he was bound 
(i) to draw up an inventory^, (2) to find sureties 
(unless testamentary) " rem pupilli salvam fore." 

The " tutela " might end either by the emancipa^ 
tion of the "pupDlus," or the termination of the 



1 n. a;. I. 6. 19. ' n. «6. 7. i. § i. Eod. 98. a. 

• IT. 46. ■». • " Tutor qui repertorium non fecit 

• n. 47. I. 6. 17. quod vulgo inTentariam appellatur, 
^ n. 44. II. a. dolo fedsse yidetur, nisi forte aliqua 

97. X. II. I. et justiflsima oau8% allegari poeait an 

47. r. 10. 3. id factum non sit." H. 16. 7. 7. 

Cod. 5. 64. I. ^ n. 46. 6. Cod. 5. 4a. Jfift I. 24. 

n. I. ct5. Inst. h. t. § 1. n. 16. 3. 3. 
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tutor's trust. With regard to the first category the 
reference^ in the note will be sufficient. With regard 
to the second, the main causes were — 

Supervening incapacity, such as "capitis dimi- 
nutio/' in certain cases'. 

Besignation legaUy accepted. 

Kemoval by formal complaint (suspecti postu- 
latio'), or by the interference of authority. 

Kemoval might be on account of ''dolus'* or 
''culpa ;" and if this reason was stated in the decree, 
the " tutor '* was infamous. 

Incapacity or negligence not amounting to the 
above-mentioned "culpa," in which case the "tutor" 
was not infamous. 

The main duties of the "tutor" related to the 
administration of the property of the "pupiUus," and 
the care of his health and education^. These duties 
were not exercised without control. The "tutor" 
was under the immediate inspection and liable to the 
peremptory interference of a superior, sometimes the 
prsetor, sometimes another dignified magistrate \ 



1 Intt. I. 99. 96. 
Cod. 5. 60. 

5-43' 

n. 96. 10. 
• n. 96. 4- 5- § 5- 

4. 5- 7- 
* n. 96. 16. "ConsequeDS est ut 

videamiu qui possonfe Buspectos pos- 

toUre, et adendum est quasi publicam 

hano esse actionem, boo est, omnibus 

patere. Quinimoetmulieresadmittun- 

tur, sed be sols quae pietatis necessi- 

tudine ductse ad boc prooedunt, ut 

puta mater, nutrix quoque et avia 

possunt, potest et soror," &c. 



n. 96. 10. 7. I — 3. 

3. 5- >3— 17- 
InsHt I. 96. § 5, 6. 

^ n. 97. 9. " Ubi pupillns educari 
vel morari debeat et de alimentis ei 
pnestaudis." 

Cod. 5. 49. 

• n. 97. 9. 5. 19, 
96. 5. 97. 

" Pnpillo qui tarn Bonus quam in 
provinciA facultates habet rerum quao 
sunt Rome, Pretor, provincialium 
PrsBseSy tntorem dare potest." 

n. 97. 9. I. 3. 5. 
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The "tutor" was responsible for "dolus" and 
''culpa" and the lack of such "diligentia" as he em- 
ployed in his own affairs^ He was *' domini loco*." 
He was bound to sell perishable things, and not to 
suffer loss by unnecessary delay*. So he was bound 
to collect debts, and to discharge those, even if due 
to himself, which bore '^graviores usuras*." 

The *'auctoritas tutoris*" was requisite to give the 
act of the " pupillus," unless manifestly for his own 
advantage, a legal and binding character. The '^ auc* 
toritas " was a sanction given by the " tutor " when 
the act was done, and thus forming part of the act : 
''Tutor statim in ipso negotio praesens debet auctor 
fieri post tempus aut per epistolam auctoritas ejus 
nihil agit :" it could not be interposed by the tutor 
for his own benefit^ unless where such benefit was 
merely collateral, and a consequence of some advan- 
tage of the " pupillus." 

The ''tutor" was bound to take care that the pro- 
perty of the " pupillus " brought its reasonable and 
natural return. He was not bound to seek extraordi- 
nary profit; but if such profit was made, it was for the 
benefit of the " pupillus," not his own^ Six months 



' n. 97. 3. I. "In omnibus quad 
fecit tutor cum facere non deberet, 
item in bis qu» non fecit rationem 
reddet hoc jadicio pnestando dolum 
et culpam et quantam in rebus Buis 
diligentiam." 

Gaius, I. 190. 191. 

• IT. 26. 7. 17. 

» n. 26. 7. 7. § I, 

* n. eod. 7. § 1. 9. § 5. 

15 and 50. 
» n. 26. 8. 8 and 9. § 5. 



26, 8. I. 

' II. 16. 8. I. ''Quanquam regula 
sit juris civilis in rem snam auctorem 
tutorem fieri non posse, tamen potest 
tutor proprii sui debitoris baereditatem 
adeunti pupillo anctoritatem accom- 
modare, quamvis per boc debitor ejus 
effidatur; prima enim ratio auctori- 
tatis ea est ut haeres fiat ; per come- 
quentias contigit nt debitum subeat." 

7 n. 36. 7. 3. § 1 and 7 and 15. 
5pr. 7. § ". 
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were allowed him after first undertaking the office^ 
and two months in the ordinary course of it, within 
which *4axamentum temporis ' " he was required to 
invest monies received for the " pupillus," or, unless 
he could shew that a safe investment was impossible, 
to pay the regular interest for them. 

The "tutor" was not allowed to make gifts for his 
*'pupillus," unless they were of such a character (e. g. 
the support of a mother or sister, or the remunera- 
tion of a master,) as no one could with propriety 
dispute. I quote the law as one among the many 
admirable proofs of wisdom abounding in this chap- 
' ter of Koman jurisprudence. " Cum tutor non rebus 
duntaxat sed etiam moribus pupilli prsaponatur, iu 
primis mercedes prseceptoribus non quas minimas 
potent, sed pro facultate patrimonii pro dignitate 
natalium constituet, alimenta servis libertisque non- 
nunquam etiam exteris si hoc pupillo expediet praB- 
stabit, solennia munera parentibus cognatisque mit- 
tet^" 

This outlay he might make without the consent 
of the "pupillus;'' beyond this limit, however hon- 
estly the outlay might be made, " servanda arbitrio 
pupilli est." 

The "tutor" might sell with the sanction of the 
prjetor, and acting bond Jide, the property of his 
pupil. If he acted mala Jide. in the transaction, it 
was altogether void : " Nam tutor in re pupilli tunc 
domini loco habetur cum tutelam administrat non 



^ This rule was foolishly altered by disregarded his law. Novell. 73. 6. 8. 
JustiniaD, but modem nations have * n. 26. 7. 12. § 3. 
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cum pupillum spoliate" He was liable to restore 
fourfold the value of any property of his "pupillus" 
that he had clandestinely appropriated; but he 
might buy openly and hondfde what was sold by a 
fellow-tutor, or any one with proper authority, though 
belonging to the " pupillus." 

Two things were requisite for a valid alienation 
by the "tutor'' of the estate of the "pupillus." 

ist, a "justa causa," i.e. pressing necessity. 
"Prsetori enim non datur liberum arbitrium dis- 
trahendi res pupillares, sed ita detur si sbs alienum 
immineaf." 

2nd, "Decretum Prsetoris," or superior magistrate. 
If the "pupillus" did not choose to sue the "tutor," 
an action lay for him " in rem," in which he asserted 
" obreptum esse Prsetoris" In such an action it lay 
upon the defendant to prove the "decretum" and the 
purchase : " quia a pupillo emit probare debet tutore 
auctore, lege non prohibente se emisse*." The de- 
fendant, if the plaintiff's demand was fraudulent in 
fact, might employ the "exceptio" that the "pu- 
pillus" was "lucrum captans ex damno alieno^" or 
he might prove that the plaintiff had ratified the 
contract after attaining his majority % or that five 
years had elapsed since he had obtained majority, 
during which the transaction had been unimpeached^. 
Out of the obligation between the "pupillus" and 
"tutor" arose, after the "tutela" was ended, the "actio 

» n. 41. 4. 7. § 3. « n. «7. 9. 13. 

■ n. «7. 9. 5. g 14. • Cod. «. 46. fl. 

■ n. 37. 9. «, 7 Cod. 5. 74. 3. 

* n. 6. 3. 13. g fl. 
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tutelfle," having for its object every part of the tutor's 
administration. No "tutor" could be ''anedogistos,*' 
i. e. free from responsibility ; not even the express will 
of the father could give irresponsibility to the tutor 
he appointed, on the great and salutary principle, 
'* nemo jus publicum remittere potest*." 

In cases of "dolus" and "culpa,"^the "pupillus" 
was allowed a "jusjurandum in litem." In case of 
embezzlement by the guardian, the " actio rationibus 
distrahendi8>" might be employed instead of the 
"tutelsa actio/' in which double the value of the 
property might be recovered. The "tutor" had a 
"contraria tutelae actio" for the reimbursement of 
his expenses'. 

The claim* to which the " tutor" was liable might 
be preferred against his sureties : so were the " affir- 
matores," or those who had declared the "fidejus- 
sores " idonei. 

If any one without being a "tutor" acted as 
one, he was liable to a "pro tutelae actio*." 

The "pupiUus" had the "tutelas actio subsidi- 
aria," or " utilis," when compensation could not be 
obtained from the "tutor" against the authorities 
who had failed to exercise su£Bicient care in the ap- 
pointment, to the full amount for which the tutor 
was responsible. "Eadem in magistratibus actio 

^ n. 16. 7. 5. § 7. administratione.*' 

• n. 27. 3. 1. § 19. * n. «7. 7. 5. 

Eod. 4. Eod. 4. 3. "£adem catua Tideiur 

* n. 17. 4. X. Contrariam tutelie adfirmatorum, qui Bcilicet cum idoneos 

actionem. *' Praetor proposuit induxit- ease tutores affirmayerint, fidejuaao- 

que in uium at facilias tutores ad admi- rum vicem eustinent." 

nistrationem acoedereni icientea pupil- ^ n. 39. 5. 

lum quoque ribi obligatnm fore ex buA 



XIV.] CURATIO BONORUM. 303 

daiur quad competit in tu tores \" This responsibiKty 
did not extend to the prsator or the higher magis- 
trates*. 

The 'Hutela" came to an end by the death either 
of the ^'pupillus" or the "tutor/' and when the former 
had attained the age of puberty'; fixed by Justinian 
at fourteen. AccordiQg to the ancient law, which 
was gradually modified, women were subject to per- 
petual tutelage of parents, guardians, or husbands*. 
Justinian* allowed them (probably in the interest of 
the clergy) to manage their own affairs at eighteen. 



CURATIO BONORUM'. 

The specific difference between the '^ curator " and 
the "tutor " was, that the first object of the former was 
the care of the property, and the first object of the 
latter was the care of the person*. Incapacity for the 
management of property might arise from youth or 
incapacity*. Now there were two kinds of " curatio," 
the " data " and the " legitimata." By the law of the 
Twelve Tables, the curatio of the prodigus, or furiosus, 
was given to the agnati. The " curator" was granted 
at the request of the " adolescens* :" it was the duty 
of the "tutor" to admonish the "pupillus" to demand 

1 n. 27. 8. 9. The Lex Letoria, or Lectoria, or 

InstiL I. 44. 4. PlAtoria, entablished majority at 35. 

' n. 37. 8. I. § I. PlaatuB calls it "quinayicenaria.'* 

' Intt, I. 92. The text of this law has not reached 

Cod. 5. 60. lis. 

n. 4. 4. I. * n. 96. 6. 4. § 4. *0r iiop d!XXor 

^ Cod. 9. 45. § 4. a&n^ fiii alreu' dKK* a^Ar iavrtp, 
' Ulpian^ ReguJUty is. § 4. 
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a '^curator^^ A co-litigant or a debtor might require 
the " adolescens " to appoint a " curator V A "cu- 
rator" might be appointed in the case of protracted 
absence', " cura bonorum absentis/' and in particular 
cases of an inheritance, '' cura hsereditatis jacentis/' 
*'ventris nomine," "ex Carboniano^ edicto," and in 
the case of judicial sequestration'^. 

* n. 76. 7. 5. J 5. * n. 46. 3. 106—108. L.TJ. Cod. 

* n. 4. 4. 7. I 9. " Permiititar 4. 4. 

etiim debitori oompellare ftdo- ' U. 34. 3. 34. f 8. X. Da se- 

latoentM ad petendoc nbi oaratores." qnestratione poneMioiiii et fractoiim. 

* n. h.t. 34. a. 17. Clem. 3. 6. 3. 8. 7. 34. 30. 3. 

n. 34. 1. 3. f 13. 6. 49. 1. 31. § 3. 



CHAPTER XV. 

PARTIES TO AN OBLIGATION'. 

That two persons are necessary to the existence 
of an obligation, as debtor and creditor, is obvious. 

But the facts out of which an obligation arises 
may so shape themselves that there may be more 
than one person with the right of enforcing it; on 
the other hand, there may be more than one person 
responsible for its fulfilment. 

I. The general rule is in such a case that each 
obligation is split into so many several engagements 
as there are parties to it, e.g. if Caius promises to pay 
Titius and MsBvius loo aurei, it is the same as if he 
had promised to give fifty aurei to each ; or if Titius 
and Msevius promise to pay loo aurei to Caius, it is 
the same as if each engaged to pay him fifty. 
^' Quum tabulis esset comprehensum ilium et ilium 
centum aureos stipulatos.neque adjectum ita ut duo 
rei stipulandi essent virilem partem singuli stipulari 
videbantur; et e contrario quum ita cautum inveni- 
retur tot aureos recte dari stipulatus est J. C. spopon- 
dimus ego, A. et C. D. partes viriles deberi, quia 

^ iipC. 3- iB. 17. n. 45. 1, Cod. Gottingeo, 1831. Savigny, Ob. Jleeht, 
8. 40. Donellas, Op. 9. 12. 55. Bib- Vol. I. p. 136. Puchta, p. 350. Van- 
bontrop, Lehre von der Correal ObUg, gerow, Vol. in. p. 94, &r. 

20 
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non fuerat adjectum singulos in solidum spopon- 
disse*." 

2. In such a case the obligations are contempo- 
raneous but not identical, or the exceptional case is 
possible that the same obligation may be indivisible 
as concerns each of several debtors or creditors. Each 
may have a right to exact, or be obliged to discharge 
the whole of it. Payment by one of the several 
debtors is a discharge for all ; payment to one of the 
several creditors in like manner extinguishes the 
obligation as to the rest. 

The Bomans designated the persons thus bound 
up in one as "duo rei'," technically '^credendi," if 
they were creditors; "debendi," if they were debtors; 
or in case of an agreement by '* stipulatio," ''duo rei 
stipulandi, promittendi." The expression "correus'* 
is used once in the Pandects^ to denote this relation, 
and has furnished the phrase for modern jurists. 
The same state of things is also indicated by the 
expression, '* in solidum obligari*." 

3. The third case is where the obligations have 
a common origin, as, first, where several creditors 
have each a right to recover the whole. '* Idem ait 
Neratius ex unS, injuria, interdum tribus oriri injuri- 
arum actionem, neque unius actionem per alium 

• 

* IT. 45. 3. II. § I. § 2. exeroeant cum qaolibet eomm in so* 
' n. 4. 3. 14. § 15. n. 26, 8. 55. lidam ngi potest." IT. 46. i. 53. § 3. 

§ I. n. 17. I. 60. 3. 

n. 4. 8. 34. <'Si duo rei nnt ^ II. 47. 10. i. §9. U. 47. 10. 18. 

aut credendi aut debendi." n. 45. 3. § 3, and 11. 36. 8. 55. § i. "In alila 

"De duobos naa constituendia." foribiu ejusdem rei pluribufl non est 

* n. 34. 3. 3. § 3. "In solidum propterea csBteris poen» dggecatio 
debetnr.** U. 45. 3. 3. Irut 3. 16. 1 . quod ab uno jam ezacta est*' w 

n. 14. X. X. § 35. "Si plures nayem 
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consumi; ut puta uxori mesB filiae &milia49 injuria 
facta est; et mihi et patri ejus et ipsi injuriarum 
actio indpiet competere." 

2dly. Where the obligation becomes divisible, 
as where there are several heirs of the same debtor 
or creditor. 

The creditor' might, if he pleased, instead of 
treating one of his debtors as responsible for the 
sum due " in solidum," sue them severally. But if he 
was unwilling to do so, the beneficium divisionis 
could be obtained only by the epistola D. Hadriani', 
which at first extended only to sureties, but was 
afterwards extended to all debtors, with the excep- 
tion of those who were responsible for a "delictum." 
" Nee enim uUa sodetaa maleficiorum, vel communi- 
catio justa damni ex maleficio est^." 

The question* how far and in what cases a defend- 
ant was liable who had paid the whole debt, not 
arising from a " maleficium," in the absence of any 
special agreement, does not appear to me very 
clearly settled. Modestinus says distinctly that one 
"fidejussor," who being sued had paid the whole, could 
not recover a share from his co-surety, or the cre- 
ditor, if the " actiones" were not " cessse" to him*. 

* n. 45. n. 3. § i=h. t. n. 46. I. * n. 35. «. 62, 3. 5. 30. a;. 3. I. 
51. S 4. n. 30. 8. I. § 13. 9. 3- 4' "Sed si cum uno (m 

* Gains, 3. lai. H. 46. 1.96. Imt. solidom) fuerit actum, ceterl Uben- 
3. 40. 4. buntur." U. 19. 2, 47. 

* 97. 3. z. t II. S IS. t 14- n. 3. ' n. 46. I. 39. Cod. 8.41. IX. Cod. 
5. 30. Norell. 99. n. 19. 2, 47. 8. 40. 2, 
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CHAPTER XVI. 

SENATUS CONSULTUM MACEDO- 

NIANUM. 

The Senatus Consultum Macedonianum^ passed to 
protect '^filios familias" against the usurer Mace- 
donianuS; was a valid bar to an action of mutuum. 
The bar or "exceptio" might be pleaded by the father, 
the son, and the surety, for the benefit of the son. 

The Senatus Consultum Macedonianum ceased 
to be applicable if the loan had been advanced *'in 
necessarias causas ;*' — if the father^ had ratified the 
debt, or it had been contracted with hil knowledge, 
"tantum sciente patre," — or even when acquainted 
with his son's purpose refrained from expressing his 
dissent, ''debet pater continue testationem inter- 
ponere contrariae voluntatis;" — ^if the creditor had 
reasonable ground for ignorance that the debtor was 
a '' filius familias." 

1 n. 14. 6. 19. " ExcepUonem, aut acire potoinet filiam familiM cMe 
S. M. nulli obttare nisi qui iciret, eum cui credebat" 



CHAPTER XVII. 

INSUKANCE. 

In the form of a wager this contract was not 
unknown to the Bomans^ as appears from the laws 
"si navis ex Asi^ veneritV' and " dare spondes si nee 
navis venerit." Emerigon' says that a desire to find 
in the Boman law what it does not contain has led 
commentators into discussions on this subject more 
likely to fatigue than to enlighten the understand- 
ing. That such a contract might have been enforced 
by the Roman law is evident, because the object of 
it was legitimate and the "causa" detetmined. 
"Habet in se negotium aliquod, ergo civilis actio 
oriri potest^" The Roman Law contains many texts 
involving the principle of the Contract of Insurance, 
i. e. guarding against risk*. But as Emerigon* says, 
"il ^tait envelopp6 sous une forme commune et 
g^n^rique," it had not assumed a specific shape. 
Maritime questions were decided by the Rhodian* 
Law. 



* n. 45. 1. 63. IT. 1. 14. 7, § 15. 

■ EmerigoD, Vol. 1. p. 10. Vftlin, ' H. a. eod. 

ProUgomineSj tit. 6, de» Atturancei. * H. 14. '3. i. Questions of average 

3 n. TQ. 5. 15. in 9 eod. fyciS; /Up toO xd^fiou K^pios, 

^ n. 19. 5. a : 13. § 5. 6di y6/ios r^t 0a\d(T<rijt, 

n. 1. 6. 3. 1, § 35. 



CHAPTER XVIII. 

LEX RHODIA DE JACTU, 

The owners of goods embarked on board a vessel, 
and flung into the sea for the sake of lightening^ it, 
have a claim against owners of goods on board the 
same vessel not flung overboard, for ''contributio pro 
ratd'' to their loss. '^ Omnium contributione sardatur 
quod pro omnibus datum est." 

The rule applied if the goods had been trans- 
ferred to a boat for the same purposed 

If in such a case the ship was lost, no claim 
could be made by the owners whose goods had 
perished with her, on the owners of goods placed in 
the boat, ''quia jactus in tributum nave salv4 
venif." 

On the same principle, if the ship sank, or was 
cast away, every one might save what he could 
belonging to him without liability to contribution 
"tanquam ex incendio*/' If goods were flung over- 

1 "Demi888B navifl diBimnum ooUa- aliquis aocepit." Eod. 3. Vide 6. eod. 

tionii consortio non Baroitar per eos ' Eod. 3. ix. 

qni merces buab ex naufngio libera- * 4 eod. : " itaque si yioennm mer- 

rani." L. 5. ib. Again: "ri censer- cee duomm faerint, et alteritu aaper- 

vatifl mercibus deterior facta sit navia gine decern esse ooBperint, ille cqjub res 

ant aliqaid exarmayerit» nulla fadenda integrsB sunt pro yioents conferret, hio 

est collatio, quia dissimilis eamm re* pro decern. " 

rum causa est qnas nayis gratiA paran- * Eod. -s. 
tnr et eamm pro quiboa ineroedeni 



CH. XVIII.] LEX RHODIA DB JACTU. 311 

board and the ship escaped tha^ danger, but perished 
afterwards, the owners of goods retrieved by divers 
were liable to contribute to the loss of the owners 
on the first occasion^, but not to those on the second. 
So if the ship was ransomed from pirates, all goods 
were liable to contribution; but the loss of what 
the pirates actually carried away fell upon the 
proprietors of those goods only' ; no claim could be 
made by them for compensation against him who 
had ransomed his property, "quod vero prsBdones 
abstulerint eum perdere cujus fuit nee conferendum 
ei qui suas merces redemerit." That loss only was 
common which was incurred to escape a common 
danger. So if the mast was struck by lightning^ 
no daim could be made by the owner of the ship 
for compensation from the merchandize on board the 
vessel; for if the smith breaks his hammer or his 
anvil, the person who has hired him to do the work 
in performing which the accident has happened is 
not liable : " nam et si faber incudem aut malleum 
fregerit, non imputaretur ei qui locaverit opus.'* 
But if the mast has been cut away to avoid a com- 
mon danger, or if the loss had been incurred at the 
request of the owners of the goods, the shipowner 
could claim contribution " si voluntate vectorum vel 
propter aliquem metum in detrimentum factum sit 
hoc ipsum sarciri oportet,'' and "quum arbor aut 
aliud navis instrumentum removendi communis peri* 
culi caus& dejectum est, contributio debetur." The 
owners of goods flung into the sea, if they had 

1 Eod. ' 6 eod. 

• n. 14. i, 3. 3. 
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oliveti fundus comparabatur sive sciente sive ignorante 
venditore, sive autem emtor sciebat vel ignorabat 
vel uterque eorum hsec obtinent quso in superioribus 
casibus pro aedibus dicta sunt^ :" e. g. if it was agreed 
to purchase two slaves for a certain sum, and one 
was dead, the contract did not hold as to the other*. 
If the thing contracted for was partially destroyed, 
the value of what was left determined the validity 
of the contract. If half the value, or the principal 
part of the thing contracted for remained, the con- 
tract could be enforced, and the loss' adjusted by 
the "arbitrium boni viri." Error as to quality, 
t. e. the sourness of wine, if the object was agreed 
upon, did not vitiate the contract, but if meaning to 
buy wine I bought what was not bad wine, but 
vinegar, "ab initio acetum," the contract was null*. 
In the case first put, the buyer though the contract 
was not void had an action ''ex sedilitio edicto" against 
the seller. Error as to the price or quantity of the 
thing sold made the contract void. Error as to the 
property, if a man ignorantly bought what was his 
own*. But if a man thinking himself the proprietor 
of what belonged to another, sold it, or thinking 

^ n. t8. I. 58. Cujadui, 4. 944, ' n. 18. 4. I. and 7. 9. Cujacias, 

Queationei Papinianas: "Sine re?ide- 10, p. 144, Quaat. Papin. 

tor coniracta vendiiio ri ea res quas n. 18. i. 44. 

veniit majori ex parte perierit ante 18. i. 15. 

yenditionem, sed li pan dimidia per< ' li. 18. i. 5^. 

manserit et dimidia perient» vel si mi- ^ II. 18. i. 10 and 14. 

nor pan, venditio consistet, quia non 18. i. 9. 1. 

mtelligiiur periisse domua eujus pan The text II. 18. i. 9. 9. has given rite 

major Bupereet aut dimidia cogitur to much dispute. 

igitur solyere pretium rei quamvis non ' " Su» rei emptio non valet." H. 

■it integra res Bed bontu vir arbi- 18. i. x6. 

tnbitur at diminuatur pretium." 



CHAPTER XIX. 

GENERAL VIEW OF THE LAW AS TO 

ERROR 

Error is incompatible with consent, and if it 
attaches to the substance of a contract annuls it. The 
general rule is stated thus: ''In omnibus^ negotiis 
contrahendis sive honk fide sint sive non sint si error 
aliquis intervenit ut aliud sentiat (puta) qui emit, 
aut qui conducit aliud, qui cum his contrahit nihil 
valet quod acti est." An error' as to the identity of 
the object destroyed the contract, " quia in corpore 
dissentimus emptio nulla est'." ** Si Stichum stipu- 
latus, ego de alio sentiam, tu de alio, nihil actum erit." 
But an error affecting only what was collateral to 
the contract did not annul it^: as if it was agreed to 
purchase an estate with the slave Stichus, and the 
purchaser by Stichus meant one man, and the seller 
another, the contract nevertheless was valid. Error 
as to the name, if the thing was ascertained, was im* 
material*. The contract was invalid if at the time 
of making it the thing contracted for had ceased to 
exist: ''arboribus quoque vento dejectis vel absump- 
tis igne dictum est emptionem fundi non videri con- 
tractam esse si contemplatione illarum arborum velut 

* n. 44. 7. 57. • n. 451. 83. I. and 137, § I. 

n. 50. 17. 1x6. § 3 : "non Tidentur ^ IT. 18. i. 34. 

qui errant consentire." ' n. 44. 7. 9. 1. 

* n. 18. f . 9. n. 5. 1. 86. 



CHAPTER XX. 



^STIMATORIAN CONTRACTS 



If Caius delivered an article estimated at a fixed 
sum to Titius that it might be sold by Titius — Caius 
had the " aestimatoria actio prsescriptis verbis" to 
enforce his rights against Titius. In this action the 
Judge was bound to consider^ the peculiar character 
of the transaction, and the principles by which it 
was to be determined. It might partake of the 
nature of a " mandatum " or of a " commodatum/' 
but if it was simply a bargain according to which 
the Receiver bound himself to restore the thing or 
its value, the risk lay upon him, and this was 
presumed when his accommodation had been the 
moving cause of the contract. 



^ Fucbta, p. 464. 

n. 19. 3. t. 

"Actio de aBstimato propOnitur tol- 
lendae dubitationiB gratUi: aMtimatlo 
auiem periculam facit ejus qui lusce- 
pit» aut igitur ipsam rem debebit iu- 
oorruptam reddere aut sBBtimationein 
de qn4 convenit.'* 

' n. i^. I. II : "Rogasti me ut 
tibi pecuniam orederem; ego oum non 

haberem lauoem tibi dedi ut earn 

venderes quod si lanoem sine 

tuA cttlpA perdideris utrum mihi 

an tibi perierit quiestionis est. Mihi vi- 
detur NervsB distinctio verissima exis* 
timantis multum interesse Tenalem 



habui banc massam neone, ut si yena- 

lem haboi mihi j>erierit quodsi 

biec causa fuit vendendi ut tu uterezisi 
tibi earn periisse et majume si sine 
usuris oredidi." 

n. 19. 5. 17. i: "Si margarita 
tibi »stimata dedero: ut aut eadem 
mihi afferres aut pretiumeorum, deinde 
biec perieriot ante venditionein, cujus 
periculum sitt et ait Labeo, quod et 
Pomponius scripsit, si quidem ego te 
Tenditor rogavi, meum esse periculum, 
si tu me, tuum — si neuter, nostrum ; 
sed duntaxat consensimus, teneri te 
haotenus ut dolum et culpam mibi 
praestes/' 
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Sir 



As in this case the property was transferred to 
him, the contract resembles that which has been 
just considered. 



LIABILITY OF MASTERS OF SHIPS, INNS, 

TAVERNS', &C. 

The Boman law exercised a special control over 
this class of persons, as great trust was of necessity 
reposed in them, and the opportunities for fraud 
which they possessed were numerous — '^Maxima 
utilitas est hujus edicti quia necesse est plerumque 
eorum ;Bdem sequi et res custodisB eorum commit- 
tere.'' They were bound to restore or make good 
the things entrusted to them unless in the cases of 
" naufragium," *'vis Piratarum," "vis major," or 
a special contract*. 

The law applied to those who received travellers 
as a trade, not in the case of one ''qui hospitio 
repentino recipitur." It appears from the Law re- 
ferred to in the note*, that the keeper of an inn 
could not refuse to admit travellers ; therefore though 
responsible for the act of regular inmates, he was 
not responsible for the act of casual guests. 



^ n. 4. 9 : "Ait Pnetor, cautas oau- 
pones Btabularii quod cujasque salyam 
fore receperint nisi restituant in eos 
judicium dabo." 

' n. 4. 9. 7 : "item si pnedizerit 
ut unusqnisque Toctorum res bum 
fienret neque damnum se prsstiturum, 
et conBenserint vectoreB, prsddictioni 
non conyenietur.^ 

* n. 47, 5. 6. The rule is very 
dear ; but the Qermani have tried to 



involv(9 it in doubt and darknesB. 
Huschke, tab. hrit, Zeiischri/tf 3. 27. 
Gluck, 6, § 493. 

See the case of CoggB and Bernard 
Smith, Leading Cases, Vol. I., remark- 
able because the gleam of a principle 
is to be traced in the text, and ii 
cBtabliahed in Mr Smith's note, p. 184, 
though it is clouded by the subsequent 
commenti 
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WORK AND LABOUR*. 

He who has obtruded upon another service with- 
out any specific promise of remuneration, cannot 
enforce a claim to it. But if the case falls under 
this category, that he is a person accustomed to 
receive pay for such services as he has rendered, 
and that the persons receiving them knew him to 
be such a person when he accepted them, he may 
without any promise bring an action '^ prsescriptis 
verbis ** for his reward. This rule held with regard 
to the services of physicians, midwives, proxe- 
net68, &c. 

DUTY OF NOURISHING'. 



This may rest on contract, bequest^, or delictimi, 
or relationship^. 

In consequence of this last head, parents or 
children, through every direct degree in the ascend- 



J n. 19. 5. «i, 
n. 50. 13. 1. 3. 

The pMtage in which UlpiAii i> rap* 
poied to attack Chrittiaiiity, enume- 
rating the different artiBts and profes- 
rional penoni who might claim a re- 
medy. He layi, "Medicoi fortaase 
qoifl dedpiet etiam eos qui alicajut 
partif corporiB...Banitatem poUicentur, 
at pnta ti aaricularioa et non tamen 
oi inoantavit oi imprecatoo est oi, ut 
▼nigari verbo impoetoram utar, exor- 
cizanty non lunt enim ista medioins 
genera, tunetsi lint qui hos sibi pro- 
fuiflie cum pmdicatione affirment." 

4 eod. " An et philoeophi profes- 
•omm numero aintt et non putem, 
non quia non relig^oea ree eet, led quia 
hoc primnm profiteri eoe oportet, mer- 



cenariam operam spemere. Proinde 
ne quia quidem profettoribuf job di- 
cat) est enim res sanctissima dvilis 
sapientia.'* I have quoted the law at 
some length, as it is conspicuous eren 
in the Digest for gravity of language 
and elevation of sentiment: very dif- 
ferent is that of the Code. 4. 3. 1. un. 
' n. 9. ^7 : " Cum liberi faominia 
corpus ex eo quod dejectum effusumve 
quid erit, Uesum fueriti judex compu- 
tet mercedes medicis prsBstitas csete- 
raque impendia qusB in curatione £Msta 
sunt) preterea operarum quibus camit 
aut cariturus est^ ob id quod inutilia 
factus est." 

' n. 33. 1, n. 34. 1. 14. 1. 
* n. 25. 3. 
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ing and descending lines, were bound '' pro modo 
facultatum " in case of necessity reciprocally to sup- 
port each other. The crime of the descendant might 
exonerate the ascendant from this obligation. *' Tre- 
batio denique Marius rescriptum est merito patrem 
eum nolle alere qui eum detuleratl^' 

The mother was bound to support illegitimate 
children. The obligation did not extend to brothers 
and sisters. 



EVICTION. 

The remedy under this head lay for the buyer 
when he was deprived of the thing he had bought 
by a valid legal sentence. It was necessary to es- 
tablish the "auctoritas," i. e. for the buyer's right, that 
the loss should have been sustained by a formal 
contract, not by any compromise nor by accident, 
nor by an unjust decree; that the cause of the evic- 
tion must precede in point of time the right of the 
buyer ; and that he should be deprived of the 
thing bought or a part of it by the eviction, " quoties 
res ita amittitur ut earn habere non liceat propter 
ipsam evictionem." 

The "auctoritas" did not hold where the buyer 
bought a chance, or knew the thing he bought to be 

* n. 2$, 3. 5. 1 1. Afl to children of H. 50. 16. 43. 44. 

concubinei and all recognized iUe* Jh, 934, § ^ : "Verbum vivere qui- 

gitimate children, see c. 5, x. de eo dem ptttant ad cibum pertiDere fed 

qni duzit in Matrm» 4. 7. Ofiliua ad Atticnm ah hii Terbif el 

NoTeU. 117. c. 7. Not. 89. T5. rettimenta et etramenta contineri, 

Novell. 89. c. 13. 4. 6. sine his enim yivere nexninem poeae.*' 

Definition of victus. 
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the property of another, or a pledge, or lost the 
property in it by his own fault or negligence, or 
by any act to which his loss of the enjoyment of 
what he had stipulated could be ascribed, or by any 
failure on the buyer's part to fulfil his contract, nor 
where there was a special contract that the seller 
should not guarantee against the eviction — which 
contract however could only prevent the recovery 
by the buyer of the double value, not of the price 
of the thing. It was no answer to the buyer in 
this action, if after eviction the seller oflfered to 
replace him in possession* of the thing from which 
he had been evicted. 

The liability of the vendor was regulated by the 
stipulation, which was usually *' in duplum " if there 
was no precise sum mentioned ; he was liable for the 
value of the thing, and '^ex nature ex empto ac- 
tionis hoc quod interest*." 



CONTRACTS OFTEN GRAFTED ON THE EMTIO 

VENDITIO. 

In diem addictioK 

The '^ in diem addictio " was an agreement that 
if a better offer should be made within a certain time 
the seller might refuse to complete the contract, or 
cancel it if completed. 

^ "Emiori poit evictionem Mrvi ' n. 91. 1.60. 

quern dominoa abduxit, Tenditor, eun- 19. i. 11, § 14, § 15, § 18. 

dem Berniia post tempua offerendo ' 18. 1: "In diem addictio ita fit, 

quo minua pnoftet, quod emtoris in> nie fundus oentum esto tibi emptns 

terest non recte defenditur.'* nisi si quis intra Kalendas Januarias 

n. 91. a. 67. proximas meliorem conditionem fece- 

n. 44. 4. 15. rit quo res a domino abeat.' 



It 
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Any things that increased the advantage of the 
seller was a better offer, e.g. that the price would 
be paid at a more convenient place. 

If the sale was perfect' the thing sold was at the 
hazard of the buyer, if conditional, at that of the seller. 

If better conditions were offered', to accept them 
or not was at the option of the vendor, and the 
buyer might, if he pleased, adopt those conditions', 
and renew the contract. 

HOW OBLIGATIONS ARE EXTINGUISHED. 

The "vinculum" of an obligation might be 
destroyed "ipso jure," or rendered useless by a 
perpetual exception granted to the person liable to it. 

Obligations were cancelled* "ipso jure" by pay- 
ment, "solutione," set off, " compensatione," by no- 
vation, "novatione," by confusion, "confusione," by 
the destruction of the thing, " rei interitu," by what 
was inconsistent with their existence, as "accepti- 
latio," " contrario consensu," " rei restitutione," and 
the death of those who were parties to them. 

The exceptions which prevent an obligation from 
being enforced are " pactum ne petatur," " transactio- 



1 Bod. 4. 6. 


quoque adjicere possit.'* 


5. " quicquid ad utiliiatem renditoriii 


* n. 18. 9. 4, 1 4. 


pertmet pro meliore oonditiooe h&beri 


eod. 16. 


debet." 


eod. 6. pr. 


' n. 18. 6. 8: "Neoeesario scien- 


" n. 18. 3. 4 : ''Si fundus lege com- 


dum est quando perfects sit emtio, 


missoriA venierit, hoo est ut nisi intra 


tunc enim soiemus cujus periculam 


oertum diem pretium sit ezsolutum. 


est ; nam perfecta emtione periculum 


ioemtus fieret," Ac. 


ad emptorem respiciet." 


Eod. 4, 1 4. 


* n. 18. 1. 7 » 8 : ** necesse autem 


n. 18. 6. 4. 


habebit venditor meliore oonditione 


41. 4. «. § 3- 


allatA certiorem priorem emtorem fa- 


18. 3. 4. 


cere, at si quid alius adjecit ipse 


18. 3. 4, § i. 
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nis," '^jurisjurandi/' "rei judicatsB," "in integram 
restitutionis/' and when the creditor ceased to have 
any interest therein. 

" Solutio," strictly speaking, is when the debtor 
has done what he promised that he would do. 

Tutors and curators mighty without the authority 
of a magistrate, discharge what was owing from 
their ward, and him who was under their "curatio." 

A stranger might make payment for a debtor 
without his knowledge, and even against his will; 
but in such cases the stranger could not recover 
from the debtor what he had paid ; there being no 
right of action " mandati,'' or " negotiorum gestorum,** 



or " nominis cessio." 



The payment must be made with the intention 
of exonerating the debtor, otherwise it gives rise 
to another right of action, as " nominis venditio." 

Payment may be made to the creditor who ha,s 
the administration of his own affairs to his procu- 
rator or tutor. Payment made to the " pupiUus " 
only exonerates the debtor in so far as the " pupil-- 
lus" is thereby " locupletior factus.'' 

Payment made to any one but the creditor is 
not sufficient, unless it has been paid to one who 
had been, and whom the debtor still supposed to 
be, the " procurator " of the creditor. 

Or, if the money so paid is " in rem versa cre- 
ditorisV' or the transaction is ratified by him. Or 
to the person whose name is inserted in the agree- 
ment " veluti siquis stipuletur sibi aut Titio*." And 



n. 46. 3. 58. Eod. 61 : " QuotieB repeti pocsit, competit Uberatio. 
id quod tibi debeo ad te perrenit et ' U. 46. i4, § 4| § 3, § 4. 

tibi nihil absit^ neo qaod solutom est^ 



f> 
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this although the creditor forbid such payment^ 
''quia certain conditionem habuit stipulation quam 
immutare non potuit stipulator." 

The promise must be literally performed. The 
creditor cannot be forced to receive any thing 
different from that he has contracted for^ ''aliud 
pro aho invito creditori solvi non potest\'' The 
creditor cannot be compelled to accept part of 
the price, but may retain the thing sold till the 
whole is paid^ The debtor had till the last moment 
of the day mentioned to pay his debt; if no day was 
mentioned, the debt was due immediately. 

If no specific place in which payment shall be 
made was agreed on, the debtor so long as he was 
not "in mor&/' might pay where he pleased, after 
he was " in mor4." The option was the creditor's. 

COMPENSATIO. SET OFF*. 

A "compensatio'' must be an obligation valid by 
the civil or natural law immediate and uncondi- 
tional, and of the same nature as the obligation it 
is employed to extinguish. 

No obligation therefore that could be barred by 
an '* exceptio " was a set off. 

A set off was not allowed*, 

1. ''Where possession which had been taken by 
violence was to be restored." 

2. In the case of a deposit. 

The old law did not allow the set off in the 

1 n, i«. I. 1, § I. * Eod. h.t. 14, § a. 14, § I- 

« n. 19. I, 13, § 8. Pothier, ''SpoliatuB ante omnia 

* n. 16. 2 : <' Debit! et crediti inter lestitaendus.** 635, § ). 
86 contributio." Eod. 6. 7. 

21—8 
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"strictis judiciis," unless where there was room for 
the '' exceptio doli/' 



CONFXJSIO \ 

This wa43 where the rights of debtor and creditor 
were blended together. 

NOVATIO* 

was where a new debt was substituted for the old 
one which was extinguished. *'Cum ex praece- 
dente caus4 ita nova constituitur ut prior perimatur/' 
are Ulpian's words. 

It mattered not what was the character of the 
preceding contract, or why it was binding. The 
effect as to the prior obligation was the same as the 
"solutio;" the sureties and pledges for the original 
debt became free, and interest on it ceased. 

«PER IN CONTRA RIUM ACTUM'." 

Here the rule "quibus modis acquirimus iisdemV' 
or '^ contrarium actio, amittimus, quibuscunque modis 
obligamur, iisdem in contrarium actis liberamur/' 
applies. Thus "re integrA/' a consensual contract 
is destroyed when the consent is revoked ; a real con- 
tract, by the restitution of the thing, a " verborum 
obligatio verbis." This is the " acceptilatio," which 
was the annihilation of a debt by the admission in 
formal words of a fictitious payment. 

* Gaios, 4, § 6i, % 63. » Ghuua, 3, § 169. 

« Gaiua, 2, § 38, § 39. In^. 3. 19, § i. 

3, § 176, § 179. n. 46. 4. 

n. 46. «, * n. 50. 17. 153. 
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"QUOD EGO TIBI PROMISI HABESNB ACCEPTUMi" 

" HABEO." 

This exonerated the debtor and his sureties, and 
had the same effect as the ^' solutio ^" 

By the old law, an obligation not resting on 
the stipulatio could not be cancelled by th« accepti- 
latio, until the stipulatio had by novation been sub- 
stituted for it ; and Aquilius Gallus invented a form 
to overcome this tedbnical obstacle, which is to be 
found in the Digest and the Institutes*. 

An acceptilatio could not be conditional'. 

Besides these methods an obligation might be 
extinguished, " ipso jure," by the destruction of the 
object ; for " impossibilium nulla est obligatio." 

By the death ^ of one of the parties where the 
action did not pass to the heir, or where the per- 
sonal services or benefit of the deceased were the 
object of it ; as in the case of a painter or an archi- 
tect; and when what the debtor contracted to giv^ 
has already come ^'ex causd, lucrative" to the creditor; 
'' nam duse caussa lucrativse in eandem rem et per- 
sonam concurrere non possunt*." 

Obligations were destroyed by " exceptio." 

PACTUM NE PETATUR 

is an agreement between debtor and creditor that 
what is due shall not be sued for. 

Thus though the obligation exists, " ipso jure," 

^ "SolutioniBei^emplo.'* H. eod. ^ e.g. "Societas m&ndatum opens 

* H. 46. 4. 18, § I. coDductio et operamm locaiio precar 

Imt h. t. § 3. num." n. 38. 1 1. 

» n. eod. 5. ■ 0.46. 7. 17= 19- 
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the debtor may bar the creditor's demand by the 
"exceptio doli," or "pacti conventi." 

This agreement might be inferred from the con- 
duct of the creditor ; as if he gave back to the debtor 
his "cautio/' or bequeathed him the ''chirographum/' 

"Pactum ne petatur*," might be for ever, or for 
a particular time * ; it might be " in rem/' as if the 
creditor agreed generally not to sue, or " in perso- 
nam," as if he agreed not to sue a particular person 
as a " fidejussor." It did not follow because the name 
of a person was introduced that the " pactum" was 
"personale," "plerumque enim persona pacto iri- 
seritur non ut personale pactum fiat, sed ut demon- 
stretur cum quo factum pactum est.** 

It was provided by an exceptional law' from re- 
spect to the memory of the dead, that if the heirs 
of an estate liable to debt agreed "ante aditam 
haBreditatem," with the majority of the creditors, to 
accept a portion of their debt in lieu of the whole, 
such an arrangement was binding upon aU. 

The majority* was reckoned by the amount of 
the debt ; if the debts were equal, by the number of 
creditors ; if both were equal, the side prevailed of 
him "qui dignitate prsecellit;" if the dignity was 
equal, "humanior sententia a Pnetore eligenda est." 

The other exceptions are the transactio — jusju- 
randum prsescriptio — res judicata — conditio expleta, 

1 n. 2, 14 : Noodt, VoL i. 397. » H. a. 14. 10, § i. 
Toullier, Vol. vii. 320. 341. a. 14. 7, § 19. 

Glttck, 4- «i9- 17. I. 58, § I. 

Warnkonig, Lib. 3. c. 3, ff. i. 40. 4. 54, § i. 

' " La remise r^elle et la d^charge 41. 8. 33. 

penonelle." Pothier^ 616, 617. ^ 2. 14. 8. 
n. 114. 7, I 8. 
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and the want of any interest in the fulfilment of the 
obligation on the part of the creditor. The " trans- 
actio" and "jusjurandum" may be discussed else- 
where. The " res judicata/' as " pro veritate accipi- 
tur/' was a complete exoneration of the debtor, as 
it extinguished even the natural obligation^: and 
if the debt was afterwards paid by mistake, the 
money might be recovered. " Prsescriptio," on the 
other hand, destroyed the action,^ not the debt. 

If the debt' was not to be sued for in a certain 
event ^, the creditor who sued for it, notwithstanding 
that event, might be repelled, "exceptione pacti 
conventi," or "doli mali." 

Every obligation ceased when the creditor had 
no longer any interest in the fulfilment of it; 
6. g. if, notwithstanding the neglect of the manda- 
tarius, the mandans had sustained no injury; ^'si 
nihil deperierit nulla actio est." 

^ n. 44. I. 56. ' Seethereasoniiig H. 45. i. 97. § r. 

14. 6. 43. "Quid enim meft interest id a te fieri 

20. 6. T3. quod si non Ceoeris eqae salvam pecu- 

> n. Iiat. 3. 15. 3. niam habitiiruB sum?** 
n. 44. 7- 44» § I, § «. 
45- *• ffi' 4- 



CHAPTER XXL 

LAW OP WILLS. PE^COGNOSCENDA 



SUCCESSIO MORTIS CAUSA. 

If property be considered, succession is either 
universal, that which is given " in universitatem ju- 
ris/' or singular, that which confers the property in 
a specific object. 

It is either "inter vivos'/' or "mortis causfi,;" in 
the latter case it is called succession. 

The universal succession "mortis caus4'' is inheritr- 
ance, which signifies, if taken in the sense of the 
right of the heir, the right of succeeding " in uni- 
versum jus*' of the deceased'. The inheritance so 
succeeded to stands in the place of the deceased. 
"Hsereditas non hsBredis personam, sed defimcti 
sustinet'." In it are comprised all that the deceased 
has left*, as well corporeal things, though "extra 
commercium," as incorporeal, and whatever gain or 
loss accrued to the inheritance after the death of 
the deceased ^ 

^ Briasoniufl de verb, signific. voc. pore quia intellectum habet." n. 5. 

sucoedere, Buccessio, successores. 3. 50. 

* " Haereditas nihil aliud eat quam ' " Item non solum ea quae mortis 

suooessio in nniversum jui quod de- tempore fuerunt, sed ai qua posteaaug- 

functus habuit." n. d. R. T. 62, de menta heereditati acoesserunt venire in 

V. S. 94. luereditatifl petitionem, nam hnreditas 

> n. de acq. Haer. 34. etaugmentumrecipitetdiminutionem." 

^ "Hasreditas etiam sine ullo cor- n. 5. 7. 20, § 5. 
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Of this succession there are two kinds — the 
direct and indirect (fideicommissaria) . The heir 
succeeds directly : if he is ordered to give the in- 
heritance to any one he is termed "fiduciarius'.'' The 
*'fideicommissarius/' the person in favour of whom 
the trust is left, succeeds indirectly " quasi hseres." 

The '^ successio singularis," that which confers the 
property in a specific object^ is (i) "por legatum*," 
by means of a legacy; (2) ^^per fideicommissum 
singulare/' by means of a special trust^; (3) "per 
mortis caus& donationem^" and ''mortis caus4 ca« 
pionem*." 

"Successio civilis" is of two kinds ; either accord- 
ing to the will of the deceased^ i. e. testamentary ; 
or according to the]^law, i.e. "ab intestato." 

The power* which enables man after he has dis- 
appeared from the earth to control the enjoyment 
of its surface, and its produce, is emphatically the 
creature of positive institution. The law of nature 
obliges the father to nourish his children during 
his life, and to provide if he can for their support 
after his death. There it stops: the manner in 
which his property shall be distributed, the period 



* n. 36. 1, 67. 3. 

' Florentinus defines legatum, " de- 
libationem hsereditatis quft testiitor 
quod universum hseredia foret alicui 
quid collAtum Telit." 

» Ulp. Gr. «5, § I. 

* n. 39. 6. 32. 

■ n. 39.'6. 8. II. 18. 

^ La Serva, in his admirable work 
Derecho Romano, defines inheritance as 
" reemplayo_ de unas personas en los 
derechos de otras." Vol. i. 363. 



Instit. Lib. 1. tit. i&— 95. 

CaiuB, 1, 97. 98. 99. lib. 3. tit. 
X — 9. 100. 

n. «8— 38. 

Cod. libb. tit 1—50. NoveU. 115. 
118. 117. 

Oaus,"£rbrecht,"in TTe/e^jwieAMAtft- 
cker Entwickelung (warped to the He- 
gelian view, but a work of uncommon 
merit), see especially Vol. n. 

Donellus, Lib. 6 — 8. Lib. 9. c. i — 4. 
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of time during which his will shall regulate that 
distribution, the rules and conditions in conformity 
with which his inheritance shall be enjoyed, depend 
altogether upon the assistance and pleasure of society, 
and until society was established never could have 
existed. Consequently, the civil and not the natural 
law is the standard to which alone the jurist must 
appeal when he examines this most comprehensive 
and eminently artificial chapter of hunum legisla- 
tion. There is no topic on which the jurisprudence 
of different nations so widely differs, no head of 
private law with which the political state of society 
is more immediately and intimately connected. A. 
fundamental change in the law of descent would 
in our own country most assuredly, and in most 
others, draw after it a change in the form of our 
government, and give society a widely different 
aspect'. 

According to the Boman law the death of an 
individual possessed of property gave certain per- 
sons, by his command if he had made a will, by 
command of the law if he had died intestate, the 
right or the duty of filling up the place he had left 



^ There are four principal objects in 
every code of Laws which are not 
within the eoope of ordinary rules, and 
the basis of which must necessarily be 
adapted to the form of the govern- 
ment of the nation for which the code 
is made. IRiese are paternal antho- 
rity, the contract of marriage, succes- 
sions, and testaments. There are two 
others of great interest, but which 
have a nairower scope, and are con- 
centrated almost entirely in commer- 



cial matters ; these are the oontnct of 
loan and mortgages. " Poor le r^le- 
ment de toutes les antres transactions 
de la vie hunudne il n*y a qulb suivre 
la droite et simple ^uit^ ; mais pour 
celles dont je viens de parler il faut 
s*dlever au dessous de la routine ordi- 
naire, et fixer ses regards sur la forme 
et la situation de T^tat auquel on veat 
donner des lois.** Maleville, Analyu 
RaitonnU dvk Code CfhU, Vol. n. p. 1 70. 
Montesquieu, L. 97. 
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vacant^ and of assuming towards all mankind, so 
far as property was concerned, the character of his 
representative. The person occupying this position 
was called ''haeres." The assemblage of rights and 
liabilities with which he was so invested was called 
the ^^haereditas." The Koman Law allowed the 
deceased to bequeath to those who were not the 
"hseres'' certain shares, called "legatse,*' which were to 
be taken from, and which depended for their validity 
upon, the inheritance in the strict and legal sense. 
With the law therefore of inheritance, the law regu- 
lating these shares of the inheritance is in strict con- 
nexion ; and afterwards with the progress and refine- 
ment of society other rights grew up, and particular 
persons, under particular circumstances (the deceased 
having violated those conditions on which the society 
to which he belonged enforced obedience from its 
members to his wiU), might invoke the aid of law 
to give them the inheritance or a share of it, even 
against the will (cruelly or capriciously exercised) of 
the deoe^ed. ThU right «, re«,gnij«fll fann an- 
other head of oar inqmiy (Bonorum poaaeario contM 
tabulas). 

That if a valid will had been lefl it disposed of 
all belonging to the testator, was a fundamental 
doctrine of Roman jurisprudence. " Nemo," said the 
civilians, ''pro parte testatus, pro parte intestatus 
decedere potest." Hence it followed that if the will 
omitted the mention of certain portions of the es- 
tate, the portion so omitted went to the heir, or 
heirs if there were more than one, and not to those 
who would have succeeded in case of an intestacy. 
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Another principle was, that no one could leave more 
than one will. The arrangement in the Institutes 
inverts the natural order, and treats of succession 
" ex testamento/' before that *' ab intestato." Thus 
it appears that according to the Roman Law, death> 
though it destroyed all the rights of the deceased 
that arose from his public rank, or domestic con- 
dition, did not affect his property, with regard to 
which a legal, immediately took the place of the 
physical personality. His property considered as 
an integrally judicial whole, was called succession, 
in the objective meaning of the word ; a name re- 
peatedly exchanged in the Soman laws with that 
of " haareditas," " patrimonium defuncti," " bona de- 
funct!," ''universum jus defuncti," ^»nd sometimes that 
of "familia." The austere and exclusive character 
of the early Roman law is ineffaceably stamped on 
this portion of jurisprudence. All that the son re- 
presented being absorbed by the father, his death 
left no chasm, and it was not necessary that the 
community should create a legal personality to fill 
his place. When the head of the family died, the 
reverse happened. For he personified all things, 
sacred and profane, of the domestic society of which 
he was the head. 



SUCCESSION AB INTESTATO. 

According to the law of the Twelve Tables, the 
first order of heirs were the " sui hseredes," i. e. chil- 
dren unemancipated at the time of the father's death. 
Emancipated children were not called to the sucoes- 
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sion. Daughters were called with sons to the suc- 
cession in equal shares, as children did not succeed 
to the mother ; and husband and wife succeeded each 
other only when there was no other heir ; the estate 
of the daughter sooner or later returned to the family 
from which she was descended- 

After the ''haaredes sui" came the "agnati," 
or male relations, excluding maternal relations, eman- 
cipated children, the mother of the deceased, and the 
daughter's children. 

If there were no ''hseredes sui" or *'agnati" the 
succession devolved on the relations through the 
female side — the "cognati." 

By the law of the Twelve Tables daughters were 
called to the succession with sons; but the evils and 
corruption caused by leaving so much wealth in the 
power of women were so great that the Voconian law 
limited the amount to which they could succeed in 
any case, even when the deceased was their father 
and had no other children. 

Such was the order of successions *^ ab intestato ;" 
but the right of bequest, to which the Romans clung 
with great tenacity, broke down these legal barriers, 
and destroyed the original equality which it had been 
the object of the legislature to establish. 

As the manners of the Koman softened, the ex- 
clusion of emancipated children from the paternal 
inheritance was considered unjust, and the Praetor, 
the organ of real equity, admitted them to their share 
of the patrimony. 

By the *' senatusconsultum TertuUianum" mo- 
thers were admitted to the inheritance of their chil- 



A 
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dren, by the " senatusconsultum orphilianum" chil- 
dren were admitted to the succession of their mother. 

Increasing luxury and false refinement triumphed 
over the Voconian law, and the daughter's children 
were admitted to the succession of their maternal 
grandmother ; first, with the reservation of a fourth 
for the '' agnati,'' and finally for the entire estate. 

At last Justinian, by the Ii8 and 127 Novells, 
abolished all distinction between the ^'agnati" and 
the '^ cognati/' and called to an equal share of the 
inheritance the relations by the male and the female 
side, the descendants of sons, and the descendants of 
daughters. The laws which make this change be- 
tray, as might be expected from the age in which 
they were established, the most entire ignorance both 
of the general principles of jurisprudence, and of the 
political object which the laws he abrogated had in 
view. 

The order in which heirs were called to the suc- 
cession "ab intestate" was the following: — 

1st. The lawful children of the deceased male 
and female, whether by the same or different mo- 
thers, to the exclusion of all ether relations. 

If in the first degree, they succeeded "per capita ;'* 
if these were grandchildren, the succession was distri- 
buted "per stirpes:" the grandchildren, however 
numerous, taking no more than their father or mo- 
ther would have taken had he or she been alive. 

The representation in the direct descending Une 
continued to the remotest link ; and what has been 
said of grandchildren applies also to great grand- 
children, &c. 



XXI.] LAW OF WILLS. PRJECOGNOSCENDA. 335 

2nd. In the failure of the descending line those 
in the ascending line succeeded according to the 
proximity of degree, and not on the principle of repre- 
sentation ; the father and mother, or either, excluding 
the grandfather and grandmother, paternal or ma- 
ternal, and they the great-grandfather. 

In the event of claims by the ascendants in the 
same degree, but of different lines, the succession was 
equally divided between the two lines ; one progeni- 
tor in one line if alone taking an equal share with 
several who might belong to the other. 

3rd. CQllaterals. 

Failing descendants and ascendants the succes- 
sion was given to collaterals, according to the 
proximity of degree, with two exceptions, the one 
derived from the principle of representation, the other 
from the double tie. 

The principle of representation, that is of putting 
one person in the place of another, gave the children 
of brothers and sisters an equal share with their 
uncles and aunts, all such children taking only the 
share that their father or mother if alive would have 
inherited. 

By the doctrine of the double tie the brothers 
and sisters of the whole blood excluded those of the 
half-blood, whether uterine or consanguineous. 

Neither of these rights of representation or of 
double tie extended beyond the children of brothers 
and sisters. 

They prevailed only when the children of differ- 
ent brothers and sisters competed with the brothers 
and sisters or uncles and aunts of the deceased; 
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otherwise the children of different brothers and sisters, 
though the members sprung from the respective 
stocks was different, divided the succession '^per 
capita." 

So when the children of different brothers and 
sisters, some of the half and some of the whole blood, 
came to the succession "jure suo/' without any com- 
petent relations in the higher degree, the privilege of 
the double tie ceased, and the succession was distri- 
buted among them " per capita." 

Such was the system that the barbarous hordes 
who overthrew the Roman empire, and who may 
still be said to be in great measure the legislators 
of our attorney-governed, and in that sense most 
unpractical country, found established in Western 
Europe. 

There were eight degrees of the " bonorum pos- 
sessio" by the old law. 

1. "Unde liberi," according to which the "sui 
hfleredes" and emancipated children were called to 
the succession of their father or grandfather, "ab 
intestate." 

2. " Unde legitimi," giving the succession to the 
legitimate heirs ; e. g. the " agnati, patroni, mater, 
liberi," who by law, a senatusconsultum, or the con- 
stitution of the prince, had a right to it. 

3. "Unde decem personae," giving the succes- 
sion of an emancipated son " non contracts fiducid. " 
to ten persons. These were the father, mother, 
grandfather, grandmother (paternal and maternal), 
the son, the daughter, the grandson, the grand- 
daughter, brother and sister. 
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4. " Unde cognati," by which the cognati, there 
being no heirs or agnati, were called to the succession. 

5. "Tanquam ex familia," by which failing the 
patron and his children^ the agnati of the patron 
were called to the freedman's succession. 

6. "Unde patroni patronaeque liberique eorum," 
given to the patrons of each sex and their children. 

7. "TJnde cognati manumissoris." 

8. " TJnde vir et uxor/' by which failing the ag- 
nati and the cognati^ the patron, his children and 
agnati, the husband was called to the possession of 
the wife, an<J the wife to that of the husband. 

Of these the Emperor Justinian removed four : 

The " (Jnde Decern personae." 

The " Tanquam ex familid." 

The " Unde patroni patronaeque et liberi eorum." 

The " Unde cognati, manumissoris." 

If the external form of will's was considered, they 
were divided into public and private by the Boman 
Law. 

Private wills were written or nuncupatory. The 
ingredients required for the validity of both were — 

ist. That the will should be made or pronounced 
^'uno contextu*" without interruption. 



1 ''Unoeonteztuactas testariopor- 
tet." 

n. qui test. fac. 9i. § 3. 

"Nee yero uocet interruptio qiue 
neoeesitate Buperveniente fit suspenso 
interim teetandi acta. " Cod . qui test, 
fac. 48. 

In$t. de Test. Ordio. § 3. 

Paul! Sentent. 3. 4. 10. 

n. qui test. fac. poesit: "In testa- 
mentis quibus rogati adesse testes de- 



bent ut testamentum fiat, alterius rei 
causft forte rogatos ad testandum non 
esse idoneoe placet... si tamen ante 
testamentum oertiorentur ad testamen- 
tum se adhibitoe, poese eos testimo- 
nium suum recte perhibere." 

Jmt de Testam. Ordin. 6... 9. Vin- 
nius ad loc. 

n. qui test. fac. pot. § t8. 

30. § 6. 
ao. § 4. 

22 
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andly. The presence of seven witnesses \ i^ith 
regard to whom it was necessary — firsts that they 
should be specially invited to witness the transac- 
tion; secondly, that they should all at the same 
time be in presence of the testator. 

Srdly. That they should be present voluntarily. 

4thly. That they should be competent, that is, 
labouring under no legal or natural disability to act 
as witnesses when the will they attest is made. Such 
were madmen, the deaf, blind and dumb ; those w^ho 
had not attained the age of puberty, and prodigals, 
slaves, criminals who had incurred the sentence of 
deportation, or the loss of the testamenti &ctio ; the 
filius familias, with regard to the testament of the 
father ; the paterfamilias, with regard to the testa^ 
ment of the son ; the brother unemancipated with 
regard to the will of a brother, subject to the. same 
parent; the heir, the person over whom the heir 
could exercise the " patria potestas." 

The peculiarities of a written will were — 

1. The writing of the testator, whether he sub- 
scribed it only in the presence of seven witnesses, 
or being unable to write, employed an eighth witness 
for that purpose ; or wrote himself every word of the 
testament, which is an holograph. 

2. The signature of each witness in his own 
hand, and his seal affixed to the instrument'. 



^ "Legatariis et fidei oommiasariis iestet qui in tMtamento adhibentor 

quU non prius Buooenores sunt, teeti- proprio chirographo adnotare oonTe- 

monium non denegamiu.*' 2q. eod. 17. nit quia et myni testamentum ngna- 

> Cod. de test 28. § i. § 99. eod. verit." 

InU, 4. de teet. ord. Intt. de test. { 5. 

n. eod. 3a 9 a. 4 Md 5: "Singuloi "Alieno quoqne annulo licet rig- 
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If the testator wrote a holograph will, and de- 
clared it to be his will in the presence of the witnesses, 
and placed it in a cover, if the witnesses signed and 
sealed that in which the will was so deposited, it was 
sufficient. Otherwise, in the case of a testament 
not a holograph, unless the testator signed it in the 
presence of the witnesses before he placed it in the 
covering. 

Nor did it matter in what language or on what 
substance the will was written, nor whether the wit- 
nesses did or did not understand the language in 
which it was written. 

The essence* of a nuncupatoiy will is that the 
testator declares his will in the presence of the wit- 
nesses, and in a voice which they can hear. 

PUBLIC TESTAMENTS. 

These testaments were made in the presence of 
the sovereign, or of an appointed magistrate, and 
witnesses were not required for their validity. 

There were two kinds' : one was made on peti- 
tion to the prince and with his permission ; another 
was deposited by the proper magistrate among the 
public archives. 

nare testamentum." H. qui test. fae. n. qui t. f. p. 40. § 9. 

poarit 22, § 72: "Possint ornnefl uno ^ H. aS. 9. «i. 

nnnulo aigiuav tesUmentum." Cod. " (It exaudiri ponit...non ab om- 



a a. § 7 : *' signatas tabulae acctpi opor- nibui aed a testlbiM. 

tet et si linteo qao tabuln ioTolutas Cod. de test. 91. § 1. 16. eod. 

sant Bigna impressa fuerint." Inst, de test* ad § 14. 

n. 37. I. 6. § ult. eod. 4. ' Cod. de test. 19. 

/tut. de test. ord. ii. Can. cap. 10. X. de test, gave yali* 

'*Non tamen inteUigentiam senno- dity to a will signed in the presence of 

nis intelligiinus...nam si vel snum per- the clergyman of the parish and two 

cipiat quis cni rei adhibitns sit saffi- witn e ss es . 

cere." 

22—2 



CHAPTER XXIL 



CODICIL \ 



Ant oDe who had the right to make a will mig^ht 
make a codicil. And therefore, like wills, they ^cv^ere 
written or nuncupatory. 

Codicils were made either as appendages to a 
will, or when there was no will. 

Codicils without a will were said to be " ab in- 
testato." The basis on which they rested was the 
good faith of the heir. And therefore any heir was 
bound to their fulfilment. 

Codicils, however, that were appendages to a will, 
whether written or nuncupatory, followed the fate of 
the will^ 

They might be confirmed, or not confirmed, by 
the will ; if confirmed, they were taken as part of the 
will^ 

They might be confirmed* whether they were 



1 Hutory of CodicOs given in the 
IndituUi. 

' n. 39. 7. 16. § I. 

" Qoicunque ab inteetato moceeeerit 
locum habeat oodidlU." 

' "QuBBConque in hie Bcribuntar 
perinde habentur ae si in testamento 
■cripta eeaeni." H. 35. 5. 45. 

"Testamento facto etiam n oodiciUi 
in eo confirmati non easenty Tii«e ta- 
men ex eo capient." H. 99. 7. 16, § 3. 

* Cod. de jure oodioill. L. iii. 



'* Si ex teitamento hnreditai adtta 
non fuimety fidei comminum ex hujns- 
modi codiciUifl nuUius moment! erit/* 

n. 99. 7. 16. § 3. 

The formB of confirmation, 45. 5. 

56. n. 

" Si qnoe codicilloe reliquero Talere 
volo,'* or "si quid tabulis aliovequo 
genere ad hoe testamentnm pertinens 
reliquero, ita valere volo." H. 99. 7. 
18. 
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made before or after the will which confirmed them, 
" in prseteritum," or " in futurum/' 

Codicils, like testaments, were public or private. 

Public, such as, like wills, were authenticated by 
the sovereign or the magistrate. 

Private, such as were attested by five competent 
witnesses', and if written, subscribed by them; if they 
were confirmed by the will, witnesses were not 
necessary to their validity. The seals of the wit- 
nesses, and the subscription of the testator, were not 
required. 

An heir" could not be directly made, or disin- 
herited by a codicil ; but a '^ substitutio " might be 
supported' "per fidei commissum." 

A testator might make several codicils^. 

1 Cod. L alt. 3 de eod. * H. 36. i. 76. 

C. H. 4. 4. I. * "GodiciUoe ei pliires quia fkoere 

* /Mt. de codiciUiB, § 3. § 3. potest." H. 99. 6. § i. 



CHAPTER XXIII. 

LAW OF WILIS (corUinuedJ. 

Th£ will of the testator must be certain and 
fixed. Therefore a will leaving to such persons as 
Titius shall select is invalid, '^ quod alieno arbitrio 
permissa est^" 

But a will made by one (testamentarius) at 
the suggestion and according to the dictation of 
the testator is valid; nor is the bequest invalid 
which leaves a choice or selection to a particular 
person. 

In the case of a blind person ^^ besides the 
seven witnesses, a tabularius who wrote under 
their eyes the will of the testator, or if the tabu- 
larius could not be found, an eighth witness waJ9 
requisite. 

Peculiar privileges were conceded to soldiers 
by the Roman Law in making a will. They were 
released from the necessity of observing any for- 
mality : " Militibus quoque modo veKnt et quo mode 
possunt testamentum facere concessum esseV' was 

1 "Nam satis oonstanter veteres ' Cod. L. vin. qui test, faoere pos- 

decreTerunt testamentorum jura per stiiit. 
se firma esse oportero." * O. 19. i. 40. 
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the maxim of the Boman Law. To enter into the 
details of these peculiar provisions would be of no 
utility; they will be found under the head of the 
digest to which I have referred. 

The institution of an heir being the basis of 
the Roman Testament, it is important to consider 
who might be instituted heirs. 

Any one might be instituted an heir who had 
the "testamenti factio" with the testator. 

Slaves as well as freemen might be appointed 
heirs. The slaves of strangers as well as of the tes- 
tator — the slaves of the testator with those of stran- 
gers without emancipation. The ^' Peregrintis" the 
"filii perduellium," apostates, and heretics, were 
without the "testamenti factio\" 

An heir could not be appointed " litis caus4'." 

1. The code forbad the parent or child of an 
incestuous intercourse to be the heirs of each 
other. 

2. It forbad the party to a second marriage to 
inherit more than the portion bequeathed by the 
testator to the children of the first. Natural chil- 
dren, where there were legitimate children, could 
inherit only a twelfth share of the property. 

By the old Roman Law an "incerta persona," 
such as a corporation, could not be appointed heir. 
Neither could a posthumous child. But the later 
law allowed the nomination of an " incerta persona," 

* God. I. 7. L. ni. de apostatis. Cod. de inoertu nuptiiB, 5. 5. L. VI. 
Cod. 9. 8. 5. § I. ad Leg. JuL Nov. 89. cap. alt. 

* " Imperatorem litis causA hsredem Cod. de secundis nuptiis, 5. 9. L. vi. 
institui invidioflum est.** U. 98. 6. Cod. 5. 37. i, de nat. lib. Not. 89. 
91. GaiuB, 9. 938 or 949. 
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who could be ascertained ^ Thus the poor of a parti- 
cular place* might be named as heirs. The posthu- 
mous child* was by degrees acknowledged. 

The right of the testator to make a wiU, and o£ 
the heir to take under it (i.e. ''testament! factio"), 
depended upon two periods-^the one at the time 
when the will was made, the other at his death. 
During the interval between the will and the devo- 
lution of the inheritance the absence of the right 
was of no significance. 

A bequest to a person incapable of receiving it 
was null, and was distributed among the heirs. 

The strictness of the old law as to the nomination 
of the heir was gradually relaxed. 

Justinian allowed the appointment of the heir in 
the midst of a will, and declared that if instead of the 
words '*Titius hseres esto/' "Titium haeredem esse 
jubeo," other words were employed from which the 
will of the testator could be inferred, it was sufficient 
So the reference to a document in which the name of 
the heir was Written was sufficient. 

If it did not clearly appear who the person 
intended by the testator was, the will was in- 
valid*. 

Any mark*, however, by which he could certainly 
be discovered was enough, and if the person was 



1 InH. 1. 40. § 15. de legatis. iDBtitotuB nt> inatitutio non valet»" 

God. 6. 48. etc. 

' God. de epuoop. et clencsis, i. 5. ' '*Kemodubiiatrecte ita bKredem 

44. 49. nuncupari posse hie mihi heres esto^ 

* n. 48. 7. 49. quum sit coram qui ostenditur." 

* n. a8. 5. 63. i I. n. 48. 5. 58. ib. 1. S 4. 
"QuotieB non apparet quia hnres 35. i. 74. 8. 
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ascertained, an error in the name or false description 
was of no importance \ 

None but soldiers could leave a will disposing of 
a portion of their property. In an ordinary will the 
testator must distribute all that belonged to him. 
If a special exception was made it was disregarded. 
^So if one or more were declared heir or heirs of par- 
ticular portions of property, the limitation was disre- 
garded, as it would have clashed with the testator's 
purpose which was clear. 

An inheritance could not be given to take effect 
on or from a particular day : in such a case the limi- 
tation was disregarded, and the bequest considered 
absolute*. 

A testator might institute any number of heirs 
as well as a single heir^, but he could not institute 
more than one heir " pro solido." 

The Koman inheritance was divided into twelve 
ounces*, all of which composed the integral " as," by 
which the whole was represented ; the ounce ' therefore 
was the twelfth part, the sextans or two ounces the 



^ "Si quia nomen luDredia qnidem 
non dixerit sed indubitabili signo 
eum demonstraTerit." a8. 5. 9. § 8. 
Even in abuse: ''fiUusmeus iniquiaBi- 
mu8 miile de me meritus hfleres esto." 
lb. 48. § I. 

* n. 48. 5. 74: "Si ita quia 



institutuB fuerit ezcepto fundo," "ex- 
cepto utufrnctu.** ** Perinde erit jure 
civili ac si sine eA re bseres institutua 
eaaet/' 

' '* Seryanda est enim teatantia vo- 
luntas, et cum oertum ait eum bere- 
dem nominasae, pro non acripto babe- 
tur id quod cum institutione oongruere 



nequit." II. 49. 17. 19. § 7. 

* "Haereditaa ex die rel ad diem 
non recte datur, aed yiUo temporia 
aubbkto manet institutio." 

n. 18. 5. 94. 

• 4 Iiut. b. tit. 

n. De Beg. Juris. 141, § i. 
« n. 6. 8. 

21. 7, 39, § 4. 
31. I. ai, § I. 
"Paterfamilias distribuere beredi- 
tatem in tot partes poteat quot volne- 
rit, aed aolemnis assis diatributio in 
duodecim uncias fit." n. a 8. 5. 13, 
Si. 
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sixth party the quadrans or three ounceB the fourth 
part, the triens or four ounces the third part o£ the 
whole, the quincutix was five ounces, the semis six 
ounces or half, the septunx was seven ounces, the bes 
(bis triens) eight, the dodrans, or the as from which 
the quadrans had been deducted, nine, the dextans 
ten, being the as from which the sextans had been 
deducted, the deunx eleven, being the as from which 
one ounce had been deducted. 

The testator might subdivide the inheritance into 
as many portions as he thought proper. 

Heirs named conjunctively were taken to maJce 
up a single heir. 

This conjunction might be, — 

1. Re, as "Titius et Msevius ex parte dimidi4 
hseredes sunto\" 

2. Re et verbis, as "Titius haeres esto, ex 
parte dimidi^*. Teius ex parte dimidi4, ex qu& parte 
Teium institui ex eddem Sempronius hseres esto." 

3. Verbis, as " Titius haeres esto. Gains et Mae- 
vius ex sequis partibus haeredes sunto." 

If a person is named as heir, and no particular 
portion of the inheritance is assigned to him', he 
takes that part of the whole "as" which is undistri- 
buted ; if there are several in the same condition, the 
part undisposed of is distributed among them, '' ea 
enim pars data intelligitur, quae vacat*." If the 

1 n. 50. 16. 143. Paulas says, "tri- qaadrantes ferant." 
plici modo coDJunctio intelligitur; aut H. 28. 5. 66. 

enim re, ant yerbis et re, aut yerbis ' Inst 14, § 6. 

tantum." * "Qui nne parte heres iiutitutufi 

' n« iS. 5. 15. "Conjunctim hoi est yaoantem portionem yel alium 

Teium et Sempronium yideri infliitii- aasem occupat." U. 37. 11. 19. 
tua sic fiet ut Titios semissem hi duo 
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whole ''ad" should have been exhausted^ leaving an 
hehr or heirs unprovided for^ the inheritance is turned 
into two asses (dupondius fit)\ Otherwise it is if 
after the whole ''as" has been distributed the testa- 
tor adds an heir^ by the phrase "ex reliqud. parte 
hseres esto';" for as there is no reliquum the last- 
mentioned takes nothing. 

So if the double " as" was exhausted^ the inherit- 
ance was broken into three. 

If part of the inheritance* was undisposed o^ it 
was distributed among the heirs in proportion to 
their shares. If part was wanting to make up the 
portion assigned, each heir submitted to a propor- 
tionate loss. If the testator appointed Teius his 
heir, " ex his partibus quas ascripsi*," and he had in 
fact not assigned him any share, Teius took nothing, 
but if he used the word "ascripsero," and did not 
assign any portion, Teius took an equal share with 
the other heirs*. 

If the testator wrote "Caius aut Titius mihi 
hseres estoV' Justinian decided that ''aut" should 
have the sense of " et." 

The appointment of an heir may be absolute or 
conditional. An impossible condition is considered 
as if it did not exist, and therefore the appointment 
or bequest to which it is annexed is absolute; nor 
does it matter whether the condition is impossible 

> " Si asse expleto aliam sine parte ' II. a8. 5. 87. 

hieredem scripserit in alium anem ve- ' lb. 81. 

niet, aliter atque si ita scripainet ex- ^« 28. 2. 13. 

pleto asse ez reliquA parte hnrea esto, ^ n. 78. 5. 7. 

quoniam quum nihil reliquum est ex ' '* Si voluntas defunoti non refra- 

nulU parte haeres instittttus est." n. gatur/* lb. 

38. 5. 19. 3. * Cod. 6. 38. 4. 
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4 

from physical or from moral causes, as contrary to 
the laws and morality. 

The condition of taking an oath was unlawful. 
But if the act which the testator enforced by an oath 
was lawfuP^^the heir might be compelled to do it. 

Conditions inconsistent with freedom of marriage 
were invalid*; but the condition prohibiting mar- 
riage with a particular person might be enforced. A 
condition that the person should be divorced', or 
should always fix his domicile in a particular city, 
was invalid*. 

Inconsistent conditions* were looked upon as un- 
written, e. g. "Si Titius hteres erit Teius haeres esto." 

" Captatory**' conditions were void, e. g. "I leave 
Titius heir for the same portion of my estate that 
he shall leave me of his ;" but a bequest, " I leave 
Titius my heir for the same portion of my estate 
that MaDvius has left me of his," was valid^, as re- 
ferring to the past, not anticipating the future. 

Immoral conditions were considered by the Ro- 
man jurist as impossible': " Nam quae facta laedunt 
pietatem, existimationem, verecundiam nostram et ut 
generaliter dixerim contra bonos mores fiunt, nee 
facere nos posse credendum est." 

Tlie paramount rule* of interpreting conditions 

^ n. 35. I. 16. quorum judiciam oonfertor ad aecre- 

' n. 38. 7. turn alieiuB ToluxitaiiB." H. 18. 5. 70. 

> n. 7. 8. 8. I. • t lb. 71. 

^ n. 35. I. 71, § 1. Bjokenhoek de Capiat. Instii. i. 

• n. 35. I. 16. 4,9. 

50. 17. 188. n. a8. 7. 10, § 1. 

^ " CaptotoriM iostituiiones non eas n. 18. 5. 19. 

Senatus improbayit qua mutuia affec- * II. 38. 7. 15. 

tionibus judida pnovocaverunt^ sed • H. 35. 1. 19. 
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was to ascertain the will of the testator : '^ in condi- 
tionibus," says Ulpian' emphatically, " primam vicem 
voluntas defuncti obtinet eaque regit conditionem." 
If in the same will after an heir had been condi- 
tionally appointed, he was appointed absolutely, 
the latter sentence prevailed, "plenior est enim 
quam prior'." 

Whensoever the heir took the inheritance, his 
succession dated in law from the death of the tes- 
tator'. 

If the heir was unable to fulfil the condition 
within a certain time, e.g. if it had been left to him 
on condition that he should be chosen consul, the 
praetor might distribute the estate among the cre- 
ditors \ 

The heir appointed* "in diem certum," or "in- 
certum," might recognize the possession of the estate 
at once, and distribute it '^ secundum tabulas." 

In the case of wilful and affected delay, the 
praetor might fix a time within which the inheritance 
should be taken. 

One form of the conditional appointment of an 
heir was the substitution by which one person was 
put in the place of another. 

This was either (i) vulgaris, (2) pupillaris, or 
(3) quasi pupillaris. 

'^Titius hseres esto, si Titius heeres non erit 
Sempronius esto," was a " vulgaris substitutio." 

Any one who had the right of making a will, 

* The very last thing formerly con- • n. 49, ?. 54. 
sidered in English jurisprudenoe. ^ n. a8. 5. 33, § i. 

• n. a8. 5. 67. ■ n. a8. 5. 33. 
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might substitute in this manner. And any one 
misfht be substituted who had the ^^ testamenti 
factio " with the testator. 

The same causes which would prevent the direct 
heir from taking, e.g. his death in the lifetrime 
of the testator, or the non fulfilment of a condition^ 
would prevent the substitute. 

The ''pupillaris substitutio" appointed another 
heir in the event of the death of the original heir, 
the son being the descendant in potestate of the tes- 
tator, before he attained the age of fourteen, or of the 
daughter before she reached that of twelve years^ 

The " pupillaris substitutio" could only be made by 
the father or grandfather of children in their power, 
or who would have been in their power, had they not 
been posthumous. The grandfather could only ap- 
point a substitute for his grandchildren, for so longf 
as they did not fall under the power of the father 
on his grandfather's death. 

The ^'pupillaris substitutio" might be made for 
disinherited children, if the ground of their disin- 
heritance was valid. 

No one could thus make a will for his children 
without making one for himself If, therefore, his 
own will was invalid, so was that made for the son. 

If the heir was extraneous, i.e. if he could choose 
whether he would accept the inheritance or not, and 
revised to take it, the substitutio pupillaris fell to 
the ground; if he was "suus/* whether he took the 

^ Imt. de Pupill. subit. § 8. event of the death of such penon be- 

Being the child, or in certain caaei fore the age of fourteen if a male, or 
grandchild, of the testator ; and in the if a female twelve. 
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paternal estate or not, the pupillaris substitutio was 
established. 

The effect of the "substitutio pupillaris" was to 
confer upon the person substituted the property of 
the impubes, and of the testator, in the event of the 
death of the impubes. Nor could the substitute 
separate the inheritance of the impubes from that 
of the parent, but was obliged to accept or reject 
both. This disposition might exclude the legitimate 
successors, even the mother and brother of the " im- 
pubes," " quia pater ei hoc fecit '," 

The substitutio quasi pupillaris' was introduced 
from motives of humanity, and not to strengthen 
the paternal authority; it was finally settled by Jus- 
tinian. It was the institution of an heir by the 
parent in the place of his insane children, if they died 
without recovering possession of their faculties. The 
heirs so appointed must be first the children of the 
"mente captus." If be had no children, his brothers 
or sisters. If there were none extranei, and he 
might be substituted for any child emancipated or 
not provided, the "legitima portio" was left to the 
original heir or heirs. 

The condition of succession was that the original 
heir should die insane. The substitutes succeeded 
to all the property of the " mente captus." 

I n. ds inoff. Test. 8, g j. * L. 9 Cod. de impub. et kL nilwtit. 



CHAPTER XXIV. 

PROGRESS OF TESTAMENTARY LAW. 

The old Roman Law gave the testator an abso* 
lute power to dispose of bis property by will, " uti 
legdssit super pecunid tuteUve ejus rei ita jus esto," 
are the words of the Twelve Tables. 

In the process of time, however, this power was 
circumscribed. The children of a citizen were called 
"necessarii haeredes," and they were considered as 
having a right to the succession. Still the father 
might deprive them of that right either by disin- 
heriting in express words, or by passing them over 
without mention in his will*. 

Gradually the rule was established that a cbild 
" necessarius hgeres " must be disinherited by express 
words. A will in which the unemancipated son was 
not named either as heir, or as excluded from the 
inheritance, was invalid. 

The same rule was at last applied to an unborn 
child, if on his birth he would be a "necessarius 
hseres." If the unemancipated son was named, but 
the other sui haeredes were not mentioned, the will 

* Cic. I. 38. Dt Orat. 



i 
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wasvalid^ but the unnamed ''necessarii haeredes" were 
entitled to a share of the estate with the written 
heirs: to half, if the heirs were-^'extranei"; to a single 
portion for each unmentioned heir, if they were ne- 
cessarii. 

The civil law' required no notice of emancipated 
children, but if they were passed over in silence, the 
prsetor gave those of both sexes ''contra tabulas 
bonorum possessionem.^ This was g^ven to the chil- 
dren of emancipated children. 

At length the power was given to a child who 
had been by name disinherited to appeal to the 
centurions to set aside the will as inofficious, as if 
the testator when he made it was insane. Actual 
insanity was not asserted, but the groundless exclu- 
sion of a child placed the will on the same footing 
as if it had emanated from a person of unsound 
mind. The right of making this complaint extended 
to parents, children and brothers'. 

As the ground of the complaint was that no- 
thing had been left to the persons aggrieved, the 
cause was removed if a certain portion, which came 
to be called " portio legibus,'* '' debita,"' or " legitima," 
and was (from analogy to the Falcidian law, enacted 
for the protection of the heir against excessive lega- 
cies) finally fixed at one-fourth of the shares to which 
the persons would have been entitled if the deceased 
had died intestate was bequeathed to them. This 
continued to be the law till the days of Justinian. 

Justinian' abolished all di£Ference between the 

' n. 37. 4. Gaius, a, § 135. ' Cod. 6. 98. 4. 

» PUny, Ep. I. 

23 
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necessity of mentioning sons and daughters, in so 
far as the necessity of mentioning them in the will 
was concerned. 

Secondly^ he abolished the ''querela inofficiosi 
testamenti," if any part of the inheritance had been 
lefl to those who had a right to the ''legitima 
portio." He enacted' that the deficiency should be 
made good. 

By the eighteenth Novell the proportion of the 
portio legitima was increased. 

Still greater changes were made by the third and 
fourth chapters of the 115th Novell*. 

The "necessarii hseredes," or persons whom it 
was necessary to appoint heirs, unless there was a 
reason valid in law for their exclusion, were, accord- 
ing to the law as finally framed, the relations in 
the ascending or descending line. 

The exclusion of the " haeres necessarius " was by 
express words, or by omission. 

That by express words was the formal declara- 
tion of the testator in his will that he did not wish 
the person named to be his heir. 

It could be done only where the haeres was ne- 
cessarius, and where the exclusion was complete, by 
suitable words, in the wiU, not the codicil. 



* Just. 1. II, § 3. 

' Novell. 115. c. 3. 

"Non lioere parentlbus, patri, vel 
matri, vel avis proavo aut proavise 
Buum filium aut filiam Vel caeteros 
liberos prsBterire aut exhaeredes faoere 
in Buo te8tamento...niBi foraan proba- 
bantur ingrati et ipsas nominatim in- 
gratitudinis causas parentes buo inser* 



uerint testamento." c. 4. Sandmus 
''non licere liberie parentes suos pne- 
terire,'* &c. Before this last law the 
neoessarii hieredes were ''jure civili 
Bui hsredes." H. de injusto rupto, 
irrito^ testamento, 17. 

"Jure prsetoris omnes emancipa- 
ti." Intt. de lib. exhser. 3. § 7. eodem. 
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The "haeres" was "prseteritusV* who was neither 
named as heir, nor disinherited by appropriate words, 
e.g. if he was disinherited conditionally*. 

The testator might disinherit the "necessarius 
hseres" from motives of hostility or kindness, " odio," 
or "bon& mente:" "multi* non notae causS, exhaere- 
dant filios nee ut eis obsint sed ut eis consulant." To 
establish the will in either case it was requisite that 
the exclusion proceeded ''ex justd causA." 

The ''justse causso exhseredationis qusa ex odio 
fit" were fourteen, so far as descendants were con- 
cerned* : — 

1. If they had raised their hands against the 
parent. 

2. If they had inflicted on them a grave and 
scandalous injury. 

3. If they had by poison or otherwise endear 
voured to take away their lives. 

4. If they had accused them before a court of 
justice, and thereby exposed them to suffering. 

5. If it could be proved that they had endea- 
voured to prevent them from making a will. 

6. If they had allowed a parent to remain in 
captivity without making an effort for his or her 
release. 

7. If they had neglected a parent during the 
time of his or her insanity. 



^ Inst, de haered. qusB ab intost. n. de hsered. inBtit. 44. 

defer. de Lege Falcid. 41, § 8. 

' 28. 5. 64 sub fin. "Liberi testameBto patris prster- 

' n. de lib. et poeth. 18. iti sunt qui neque hsBredee institaun- 

^ Pauli recept. Sentent. NoTell. tur neque ut oportet exhsredati aunt.* 

1 15; § 3* § 4* 5- I ^* § ^* ^^^» ^^ bered. quae ab intest. defer. 

23—2 
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8. If not being the children of persons engag^ed 
in such pursuits^ they had^ against the will of their 
parents, become actors or gladiators, and persevered 
in such an occupation. 

9. If they had become heretica 

10. If the son had accused the &ther or mother 
of a capital crime (murder excepted). 

11. If the son consorted with male&ctors or was 
a malefactor. 

12. If he had unlawful intercourse with his step- 
mother or the concubine of his &ther. 

13. If the son did not become surety for his 
father when he was imprisoned. 

14. If the daughter, when the father was willing* 
to many her with a dowry, became a prostitute for 
money. But the daughter of 25 years, if her parents 
delayed to marry her, could not be disinherited for 
mere want of chastity, nor for marrying any freeman 
without the consent of her parents. 

These were the " justce causss" for the parent to 
disinherit the child. 

Those for the child towards the parent were eight. 

1. If the parent had given up the child to suffer 
capital punishment. 

2. If it could be proved that they had endea- 
voured to destroy the child's life by poison or in any 
other manner. 

3. If the father had been guilty of illicit inter- 
course with his daughter-in-law or the concubine of 
the son^ 



^ GujaciuBy 4. 96. " Si filius suoa tamenium est ipao jure nullum ; qnod 
testamento patris pneteritus est, tea- si filius emandpatoa teetamento paftns 
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4. If the parent had endeayoured to prevent the 
child from making a wilL 

5. If they had neglected the child when insane. 

6. If they had not redeemed them from captivity. 

7. If they became heretics. 

8. If either parent had administered poison to 
the other. 

The exclusion of a brother or sister was valid 
unless some '^ turpis persona" was instituted heir. 

The causes of disinheritance "bonfi, mente" were*, 
when there was reason to fear if the ^' necessarius 
hasres" was disinherited that it would turn to his 
injury; e. g. if the son being still impubes was 
passed over, and an heir appointed " per fidei com- 
missum" who was requested to consign the inherit- 
ance to him at a proper age; or if the testator be- 
queathed to his son who was mad or prodigal the 
leans of support, «,d appobted the gLdlud^a 
his heirs. 

With regard to the form* of disinheriting a "ne- 
cessarius haeres/' it was necessary, 

ist. That the cause of exclusion should be in- 
serted in the will. 

2ndly. That the cause should be real and capable 
of proof. 



pneteritus est, valet quidem testamen- 
turn sed rescinditur benefido PnetorUi 
datA bonoram poMesmone contra taba- 
1m, qum tamen intra annum petendum 
est." 

1 "Si quia non malA mente parentis 
exhaeredatuB idt Bed aliA ex causA, 
exlueredatio ei non nooet." H. de bon. 
jibert. f 3, § 2, 27. 10. 16, § 2, 



Cod. de inoff. Test. 95. 

' "Si ita earn exh»redayeris, qiuB- 
quis mihi erit hmrea filius exbvroB esto, 
ut Julianni Bcribit,baju8moili exbsre- 
datio vitiaea est." H. de lib. et post. 
3. § 3. Oujadus, Ob$. 17. 38. 

"Nominatim exberedatus filius et 
ita videtur — filius meus exbvres esto, 
si neo nomen ejus expressum sit, si 
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3rdly. That another heir should be appointed. 
In the case of descendants it was requisite, ist. 
That they should be excluded by name, or by a cer- 
tain designation of the person. 2dly. That the dis- 
inheritance should be absolute, not conditional. 
Sdly. That it should extend to the whole inheritance. 
4ihly. That it should be in the proper place', and 
that the person excluded should be ''a toto gradu 
submotus*.*' 

As to the institution of an heir, it was requisite, 
first, that the heir should either by express nomina- 
tion or in any other way be certainly designated. 

If the designation was certain', a mistake in the 
name, or a false description, or abusive words accom- 
panying the nomination, did not impair it. 

But an error as to the person overthrew the will*: 

An heir might be appointed by reference to ano- 
ther document in which he was described*. 

The appointment of an heir might be absolute or 
conditional®. He could not be appointed heir from a 

modo unictts ait ; nam si plures euDt, ioeptissimoB malede memeritas^haeres 

sibi benignft interpretatione potiua a esto." IT. eod. 48, § x. AyeraniuB, 

plerisque respondetur nullum exhaere- Interpret. 5. 13. 

datum esse." ^ " Quoties volens aliom bseredem 

^ n. de lib. et post. 3. § x. lb. 13. scribere alium scripserit^ in corpora 

§ 4. de bon. pees. 0. t. 18. hominis errans, placet neque enm has- 

* n. de lib. et post. 3. § 9. redem esse qui scriptuB est qnoniam 

eod. 3. § 3. § 4. § 5. Toluntate deficitur, neque eum quern 

' Cod. de test. 15 ; eod. 99. voluit quoniam scriptua non est." H. 

n. de haer. instit. 9, § 8, "si quia eod. 9. 

nomen quidem hsredis non dixerit • H. eod. 36. 77. 

sed indubitabili signo eum denuntiave- ' « Inst, 2. 14. 9: "diem adjectum 

lit quod pene nihil a nomine distat va- haberi quo supenracuo placet et per- 

let institutio." H. eod. 48. § 3. inde esse ao si jure hieres institutus 

"Dam de eo qui demonstratus est esset." IT. a 8. 7. 

constet, institutio valet." lb. jus. 

"Ilia institutio valet, filius mens 
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certain day or at a particular time : in such a case 
the appointment was taken absolutely: "Incertus 
dies in testamento conditionem facit\'' 

BONORUM POSSESSION. 

An accurate knowledge of this doctrine is essen- 
tial for any one who wishes to understand the Roman 
law of succession'. Ulpian says, ''Bonorum posses- 
sionem ita definiemus, jus persequendi retinendive pa- 
trimonii sive rei, qu8e cuj usque cum moritur fuit." 
This was a Praetorian remedy introduced in some 
cases to mitigate and in others to strengthen the an- 
cient positive law, by adapting it to the temper and 
exigencies of a more refined period. 

The persons whom the Prsetor invited to the in- 
heritance were not heirs, for the PraBtor could not 
make an heir; but those who were by him appointed 
in the place of heirs, and thence called ^^honorarii 
successores." *' Praetor bonorum possessorem hseredis 
loco in omni causS. habet*." 

As he who took the succession by the civil law 
was called "haeres," he who took it by the Prae- 
torian law was called '^bonorum possessor." He 
was neither haeres nor dominus, but a substitute for 
both. The Pandect says, he is '* vice hseredis," and 



^ n. de oondit. etdem. 74. eod. i. Erbrechta ist die Huccessio per univer- 

§ I. 30. sitatem die bei jeder Brbfolge ange- 

s n. 43. I. Pothier, Analyse. fiommen werden mum, and oeben wel- 

Averanius, Vol. i. p. 148. cher alle andere Bechts verhaltnisBe, 

It resembles "pofiseeaio bonorum" als blouse nebeDs acten eracheinen/' 

nothing but name; it is an incorpo- Savigny, System, ftc. 8. 196. 

real right (jus). * H. 50. 17. 117. n. 4. 37. 4. 3. 

• Wamkonig, § 3. 2H. Oratio in Verremj 3. Cujacius^ Vol. 

'*I)ie Grundlage des Roniischen viii. p. i. 
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like him shares in all the advantages and dLaad van- 
tages of the inheritance. His possession was rather 
legal than physical, and if there were no corporeal 
object of inheritance^ was said to be ''agnita*." The 
^'bonorum possessio" could be given to no one 
against his will, and it devolves only upon liim to 
whom the Praetor has assigned it. It was t^virofold, 
edictalis and decretalis. 

The edictalis' was an ordinary proceeding confer- 
red " de piano," without investigation by the Pra^ton 
The decretalis was an extraordinary proceeding; after 
the cause had been heard, by a formal decree. It 
was twofold, one given " Ventris," the other called 
" Carboniana :" "Ventris," when after the death of 
her husband the woman declared herself pregnant; 
'^ Carboniana," from the Carbonian edict, when a 
controversy was raised as to the '' status'' of an im- 
pubes. The inquiry was delayed till he had reached 
the age of puberty, and in the mean time the ^' bono- 
rum possessio*' was granted, as if no such dispute 
existed. The edictalis was granted by the Frsetor in 
analogy with the rule of the civil law in conferring 
inheritances; for the '' bonorum possessio'* was of two 
sorts and might either be granted where a will had 
been made '^ ex testamento,'* or in the case of intes- 
ta<^, ''ab intestate'/' In the case where a will had 



^ "Agnitio booonun porocMiona * Cujftduay VoL Tin. p. 7: "quod 

multum differt ab aditione Imredita- manat ab ipsA lege." 

tis.** "Inter castera illud est multo ' "Bononim pomeaaoDM benefioi- 

mazimum diMaimen qaod bonorum am mulUplez est, nam qacdam bono- 

po neoBB io agnoBoi potest per tutorem rum poneesiones oompetant contra 

nomine pupilU.** Averaniua, VoL l. voluntatem, quaedam secundum volnn- 

148. tatem defunctorum, nee non ab iniea- 
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been made, it might be either ''contra tabulas/' 
rescinding the will of the testator, or ''secundum 
tabulas/' establishing it. In the case of intestacy, 
different people were called to the inheritance^ accord* 
ing to the degree of their relation to the deceased. 

In order to prevent the evils that might ensue 
from leaving the succession vacant^ the Prsetor ', by the 
successorian edicts fixed a period within which those 
whom he called to the inheritance were to determine 
whether they would accept it. " Idcirco propositum 
est ne bona haereditaria vacua sine domino diutius 
facerent et creditoribus longior mora fieret. E re 
igitur FrsDtor putavit prsestituere tempus his quibus 
bonorum possessionem detulit/' etc. Gains* puts the 
whole matter under our eyes ; and as the passage 
illustrates the admirable wisdom, and the vigilance 
with which the law guarded against technical error 
and misuse, I shall translate it. " We have also/' he 
says, " in certain formulae, fictions of another kind, as 
when he who succeeds ' ex edicto,' to the ' bonorum 
possessio,' pleads as fictitious heir ; for as he succeeds 
to the place of the deceased by the pnetorian and 
not the strict law, he has not the direct actions, and 
neither can say that what belonged to the deceased 
is his own, 'suum esse,' nor that was due to the de- 
ceased 'dare sibi oportere,' in his 'intentio,' i.e. the 
changing part of the formula. Therefore he sup- 



Uto IiabentM jus legiiimiim, vel non propter equiUtem tunen rescindit eo- 

babentibaa propter cApitii diminutio* nun capitis dimiDutionem pnetor/" 

n«m ; quam^is enim jure ci^ilt defici- fl. 37. 46. § i. 

ant liberi qui propter capitis diminu- ' 11. 38. 14. 

tionem dederant sui b»redes esse, * 4. 34. InMtU, 
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poses himself the heir, and the formula is so con- 
ceived. If he, the plaintiff; were the heir of the de- 
ceased, and in that case could claim the field in dis- 
pute as his 'ex jure quiritium/ or in case of a debt, 
if in that case M. N. ought to pay him ten thousand 
sesterces." 

A question sometimes arose whether the heir 
or the "bonorum possessor" was to be preferred ; this 
depended on the class to which each belongfed in 
the successorian edict ; when the heir, if he 'waa in 
the inferior dass, might be compelled to restore the 
property' of the deceased to the bonorum possessor, 
or if he sued for them, be repelled by the " exceptio 
doli." 

"Bonorum possessio" is defined "juspersequendi 
retinendive patrimonii quod cujusque cum moreretur 
fiiit." It is called "jus* " to distinguish it firom the 
actual " possessio bonorum," a merely physical fact ; 
" persequendi," that is, of obtaining it if possessed 
by another ; " retinendi," that is, by exceptiones^ if 
demanded by another. 

It was introduced to aid those whom the civil 
law had overlooked, that is, the " liberi emancipati," 
because they were not "sui ha9redes." They were 
relieved by the provision " unde liberi." 

The cognati who were passed over by the civil 
law, were relieved by the " unde cognati." 

The "bonorum possessio contra tabulas'*" was 

1 n. 37. 4. 13. 15. que lueredes insiitnere neque ezhsre* 

' Cod. da acquirendft possessione. dare necesse est, quia non aunt sui hs- 

' n. 37. 1. 4. § 3* Inst, de exbui- redes ; 8e<l Fretor umnos tain femimni 

Ted. lib. Hoxus quom masuuliDi si ba^^nnles Don 

** Emancipates libeios jure civili nr iimtituantur exh:i;re<lan jut>et. Viri 



I 



I 



I 
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given (i) to " emancipated children/' not mentioned 
in the father's will ; if they had been by name disin- 
herited, their remedy was the "querela inofficiosi 
testamenti." (2) To the "sui haeredes/' who had been 
passed over ; for though they had a remedy by the 
civil law, the "bonorum possessio" might enable 
them to prevent the written heir from obtaining 
" bonorum possessionem secundum tabulas." 

This was given to emancipated children if passed 
over or disinherited by the will of the father, or to a 
more remote relation in the ascending line, as also to 
the Patronus and his children, if passed over in the 
will of the freedman^ The persons claiming were 
called to the succession in the same order as they 
were called by the civil law. The whole right of 
the written heir was transferred to him who was so 
called. Therefore the person formally disinherited 
could only assert his right by the " querela inoffi- 
ciosi testamenti." Under the bonorum possessio the 
" substitutio pupillaris," and the legacies of the sub- 
stitutio were upheld*, and the fidei commissa, " hoc 
est liberis'* et parentibus* uxori nuruique dotis no- 
mine legatum," and so were the "mortis causA 
donation es.'^ 

The "sui" and "necessarii haeredes V' i.e. heirs 

Ub sexus nominatim — ^feminini vero in- patris tabulas bonorum pOBsesaio pe- 
ter csteroB, quia si neque hsredes in- tita sit, substitutio tamen pupillaris 
stituti fuerint neque ita ut diximus valet, et legata omnibus pnestanda 
exhsredati permittit eis Pnetor con- sunt quee a substitutione data sunt." 
tra tabulas bonorum possessionem." ' 11> 35* 5* § pr* 
§ 4. eod. § 13. eod. * U. 35. 5. § 3. 

* n. 37- 2- 4. § I- ' ". 3». i6. I. §4. 

* II. 28. 34. 52: ''Etiiuiisi contra /n*f. 3. 1 — 6. 
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without their choice or knowledge, were children in 
the first degree natural or adopted. 

Grandchildren of the son who had ceased to be 
in their father's power. 

Posthumous children who would have been '' in 
potestate '' of the testator had they been bom during' 
his life. And the wife ^^ in manu instar filisB." 

The " capitis diminutio '' in any degree took a'waj 
the ''jus sui hseredis f but it might be recovered bj 
postliminium, the " restitutio in integrum/' and adop- 
tion. 

The grandson of a father' disinherited was a 
'' necessarius hsdres." 

The PrsBtor* gave the children the ** benefidum 
abstinendi/' the right, that is, of renouncing the 
paternal inheritance. The effect of such a deter- 
mination on the part of the heir was that the inherit- 
ance was dealt with as if the ''suus" was not his 
father's heir. 

The '' bonorum possessio secundum tabulas " was 
given sometimes to the written heir in a will pro- 
perly attested, but by the civil law defective. 

I. Sometimes where the will had been cancelled 
by the birth of a posthumous child, and the child 
had died in the testator's life-time, but the testator 
made no other will, the will was invalid, but the 



^ ''InterdomfiliifamiliMetflineadi- 11. 39. 3. 6. 5. 

ttoDe acquirunt hnreditatem his in ' Gaius, 1. 158—160. 

quonim sunt potestate, ut puta si Intiit, 2. 19. x — 3. 

nepoB ex filio exhaeredato sit haeres in- 11. 38. 8. 7. pr. 38. de jiire delibe- 

stitutus, patrem enimsiDe aditione fa- randi, 11. i. 13. 
ciet hsredem et quidem neoessarium." 
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Prsdtor distributed the inheritance according to its 
provisions, ''secundum tabulas.*' 

2. To heirs properly named in the will in order 
to obtain possession more easily by the Praetorian 
authority, without any corporeal act. 

The right to take the inheritance was limited 
by the capacity of the person claiming it. 

The Koman Law established several grounds of 
disqualification, which it would be superfluous now 
to specify. But it required that the heir at the 
time of the testator's or intestate's death, be either 
in the world or on his way to it — *'natus" or 
" nasciturus," bom or conceived. 

Artificial persons, churches, corporations, eleemo- 
synary institutions, might succeed by special privi- 
lege. 

RIGHT OP SUCCESSION. 

The old law, as I have stated, called the Agnati 
only to the succession. 

After this had been mitigated and expanded by 
a series of laws, or the intervention of the Praetor, 
all the established^ rules were superseded by the 



^ Aocording to the old law the 
^'sai hsBredes," those whom the death 
of the owner made "lui juru," came 
fint ; then the nearest agnati extend- 
ing among women to sisters only ; then 
in early times the Gentiles. Pauli, 
■ent. 4. 8. Gains, 3. 1 — 17. Ulp. tit. 
96. Instit. 3. I. 16. n. 38. 16. 3. I. 

"Qnod Scipio Orfilns et Yetius 
Rofos oonsnles verba fecernnt de fili- 
orum Buooeasiombns in maternis bonis. 



aliisfjne rebus qnsB Imperator GiBsar 
divi Antonini filius Marcus Aurelius 
Antonins, et Lndns Anrelius Commo- 
dus filius August! Maximiqne prin- 
dpes orattone sua oomplezi sunt. 

" De ea re quid fieri plaoeat, de ea 
re ita oensuerunt. 

** Vi sine in manum conventione ma- 
tris intestate hsBireditas ad Hberos per- 
tineat) tametsi in aliena potestate sint. 

** Ut filia simul onm filiis suocedat 
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1 1 8th Novell., which substituted a simple rule of 
succession, based on relationship only^ setting aside 
altogether the privileges of the agnatus^ and plac- 
ing emancipated and unemancipated children on the 
same footing. The right so given extended without 
distinction of sex to all degrees of relationship. 

NATURAL CHILDREN ». 

As far as the mother and the relations on her 
side were concerned, the illegitimate child was on 
the same footing as the legitimat-e. 



matri et liberi vtUgo quesiti cum legi- 
tlmis. 

"Utque illi rnnnefi omnibiif consan- 
guineis et agnatie ipaius matris prsefe- 
rantur. 

" Si nemo fiHorum eorumve quibua 
Bimul legitima haereditaa defertur volet 
ad 86 earn bsereditatem pertinere jus 
antiquum erit. 

*'Qun judicata tranaacta finitave 
sunt rata maneant. 

^'FoiBse etiam aliquid cautum de 
servia »nannTnia«i« patet OX paulo Be- 
cept. sent. lib. 4. tit. ult. Nempe. 

" Ut m testator non proprio nomine, 
Bed certft aliquA demonstratione, ser- 
vum designaaset, nihilominus liber ex- 
isteret." Meermann, Thetawrut. Rau- 
chini Traetatui de iucc. ab inUUaio, 
Vol. in, p. aoo. 

** Quod TertuUus et LiciniuB aaoer- 

doS COBB. 

* ' 1 1 . ConBtantini lex de agnatia cum 
matre concurrentibua. 

"i3, 13. SenatuB consulti Tertull. 
capita Jure Gallonun Bublata. 

*' 14. De aacendeutibus quatuor re- 
gular. 

"In aenatu yerba fecerunt de hia 



quie Imperator Caesar Adriani fiHiUy 
T. Aurelius, Antoninua Pina, Augus- 
tus Maximuaque prinoeps. oratione sua 
complexua eat de iis rebus quid fieri 
plaoeat, de iis ita censuerunt. 
Cap. I. 

"Ut mater ingenua tiium libero- 
rum jua habens, libertina quatuor, ad 
bona filiorum filiarumve admittatur in- 
tcBtato mortuonim, licet in potestate 
parentia eat. 

Cap. II. 

"Ut praeferantur matri liberi de- 
functi, qui sui sunt, quive auormn loco 
sunt, sive primi gradua, Bive ulterioris. 
Cap. in. 

''Ut etiam pater defuncti ei an- 
teponatur non tamen avuB, aut pro- 
avus. 

Cap. IV. 

" Ut frater conaanguineua defuncti 
matrem excludat^ aoror autem con- 
aanguinea pariter cum matre admit- 
tatur." 

^ ** Proconaul naturali asquitate mo- 
tuB omnibuB oognatia promitiit bono< 
rum poBaeaaionem, itaque etiam Tnlgo 
qusBBiti liberi matria et mater talium 
liberonun item ipai fratrea inter ee ex 
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With regard to the father they had not the full 
rights of cognati. 

Legitimatized children were put afterwards on 
a level with those born in wedlock K 

The order in which relations according to Jus- 
tinian's law were called to the succession is the 
following. Each preceding class excludes that which 
follows. 

1. Children and children's children, descendants 
of every degree. 

2. Ascendants. Parents, brothers and sisters 
of the whole blood. Those of the nearest degree 
precede the others. Fathers and mothers precede 
all others in the ascending line. Illegitimate chUdren 
though of the same parents' rank with the half- 
blood. 

Children of brothers and sisters take the place 
of their parents'. 

3. Brothers and sisters of the half blood, and 
their children, according to the same rule as that 
which governs the succession of children of brothers 
and sisters of the whole blood. 

All other collateral relations without distinction 



. ! 



hftc parte bonorum possessionem pe- puisnb...** Soe also on a rational sys- 

tere possunt quia sunt invicem inter tern, H. 38. 8. 4. § 2. IT. 38. 8. a. 

se cognati." n. 38. 8. 2. Our legisla- § 4. and 10. 

tor, ^not "natnrali equitate motas," 2 Cod. 5. 27. 10. 

said that the bastard being "nullios NoveU. 89. § 8. 

filios/* should inherit neither from ^ Si filii sint legitimi, U* 4* I7* ^•S. 

father nor mother (Cruise, 3. 319), and 14. 15. 

could have no heirs but his own chil- ' The 3 cap. of the 118 Novell was 

dren, and then, with a wisdom and altered by the ist cap. 127 Novell in 

in a dialect all his own, dilates upon this respect. 

the case of "bastard eign^ et mulier 
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as to the whole or the half blood, the nearer dass 
excluding the more remote\ 

Thus was established first the ''successio ordi- 
num/' so that one class was called after another to 
the succession, and then the succession graduum, by 
which the descendants of those belonging' to the 
class succeeding stood in the place of their ancestors. 

This was a change in the old system, for Gaius 
tells us, ''In legitimis hsereditatibus suocessio non 
esf." 

The division of the property among those entitled 
in their own right was '' per capita," among those 
representing another, '' per stirpes." 

The law, contrary to the genius of the feudal 
system, did not look to the origin of the property 
unless in one case, that of a second marriage, when 
the "dos," or "donatio propter nuptias," was kept 
untouched for the children of the first'. 

If there were no relations^ entitled to succeed^ 
the survivor of two married people might succeed, 
by applying for the " bonorum possessio undo vir 
et uxor." 

If the deceased' left no legitimate children, and 
no wife, Justinian gave his natural children, if ac- 
knowledged by the father, a sixth part of their 
father's inheritance; one share of which went to 

* ii8. 3. § I. Nov. a. I. a. 4. 

' Gaius, 3. 13. CkxL 5. 9. 6. i. 

Pauliii, 4. 8. 23. * The law (a. D. 537) Nov. 53, c. 6, 

Ulpian, a6. 5. was altered by the law 117, cap. 5* 

n. 38. 15. (A.D. 541.) 

38. 9. ' Nov. 18. c. 89. 

Cod. 6. 16. c. 13. 

' Nov. la. aa— a6. The English judges disinherited i 
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their mother, and the fether had a right to a cor- 
respocding share in the iDheritance of his children'. 



FALCIDIAN LAW. 

The Falcidian Law* is a plebiscitum passed by 
PubKus Falcidius, tribune of the people, a.d.o. 714, 
providing that a fourth part of the goods of the 
testator free from all burdens should be given to 
the heir, or if there were more heirs than one, to 
each of them. 

The period for estimating the value of the estate 
was the death of the testator. If after that time 
and before the inheritance had been entered upon, 
the estate was increased or diminished, this in no 
way affected the right of the heir to whom " omne 



poethumouB child ; "on mi appeil Ui 
the Hooae of Lordn tim judgmL-nt wu 
reveranl, Bgainst Ite opinion of all the 
judges, who were macb diustiafied." 
Cruiie, Vol. II. p.i5l. In coDsequcnce, 
the 10 & 1 1 W. III. c. 16, was pused, 
like numy others, to restore the trace 
of reaeoD uid humuiity which bad 
been efiacad. See the provitioni in the 
Will ftct, I Vict. c. 16. i ig, eepe- 
dklly ; 7 W. IV. o. 9 ; uid lee pi^ 
374inf». 

' n. ]8. 16.6. "Lex 13 IVbatanun 
enm voc^t ad tuGreditatein qui mori- 
ente eo do cujus boni* qu»rilur in re- 
rum naturi fuerit." 7. eod. "vel vIto 
eo oonceptu* est quia canceptne quo- 
dammodo in Temm natun eeae exi^ti- 
matur." Intt. 3. 1. 8, H. 3a 81. | 8. 
n. ]8. 3. 6, "Vemni eatoniDem poet- 
nmum qui moriento tMtatore in utero 
foerit si natui dt bononim posKsaio- 
nempetarepoeu." O. 37. 11. 3. /tut. 
J. 9. 

Cod. 6. 14. 12. 



Ci>d. de e[naDap. t. 3. 49. 

Cod. de SS. ecclei. i. 1. 

Cod. da hiered. ItutU. 8: "CoUa- 
gium niri speciati piiTilegio lubmii- 
■um «it htereditatem capere nan poaaa, 
dubium nan ee(." 

■ iDJt. du lege FalcidiA, i. II. 

n. 3S «. 

Cod. 6. so. 

Gaiuii, 3. m — J17. 

Pauh untentij;, 3. 8. 

PaoluB, lib. tmg. ad I/Cgem Fald- 
diam, " Lex Falcidia lata e«t qwe pri- 
mo captte libenim legaodi facultatem 
dedit uaqus ad dodnutem," abrogat- 
ing the L. Furia and the L. Voconia 
which limiud the amount of legacies: 
"Quicunque dvia RomauDS post banc 
Ic^em Togatam teatamantum faciet is 
quantum cuique civi Boroano peconi- 
am jura publico, dare iFgare volet. 
Jus poteitatque eato dum ita datur 
l^atum DC minns qnam partem quar- 
tarn luereditatii eo lettamaoto hsrs- 

24 
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oommodum, vel incommodum^" of the inheritanoe 
appertained. 

Tlie Lex Falcidia applied only to legacies; but the 
principle was extended to " fidei commissa^** Tirhether 
created by will, or *' ab intestato/' 

To "donationes mortis causa,'' by a law of Severus. 

And 'Monationes inter virum et uxorera," con- 
firmed by death. 

Before the Lex Falcidia was applied, deduction 
was made of the debts due from the testator and of 
the funeral expenses. 

Of the value of slaves emancipated by the vnVL 

The Lex Falcidia did not apply to the will of a 
soldier : 

Nor, by a law of Justinian, thoroughly charao- 
teristic of the gross superstition of that prince, and 
of the avarice of the clergy, to legacies for pious 
purposes : 

Nor if the heir paid the legatees in ignorance 
of the law ; otherwise, if it was in ignorance of fact : 

Nor if the heir entered upon the inheritance 
without making an inventory : 

Nor if the testator expressly forbad the applica- 
tion of it. 

The heir could enforce his right under this law 
by " rei vindicatio." 

" Indebiti condictio." 
" In factum actio." 

" De dole actio." 

" Interdictum quod legatorum/* 

He might require security to be given him for 
the repayment of a legacy in cases of doubt. 



XXIV.] 



LAW OF WILLS. 



371 



FIDEI COMMISSUM\ 

*' Fidei commissum " was that which had been so 
left by will to any one as to oblige him to give it 
to another person. 

It was universal when the entire inheritance*, or 
an aliquot part of it, was to be so delivered ; singular, 
when any thing else was the object of such a bequest. 

Any one who could make a will might bequeath 
a " fidei commissum " even to a person with whom, 
with regard to the thing bequeathed, he had not the 
*' testamenti factio ' ." 

The '' fidei commissum " of a slave, or a " filius 
familias," was valid if at the time of their deaths 
they were emancipated. 

The task of fulfilling a ''fidei commissum^" might 
be imposed on any one who derived any benefit firom 
the inheritance, by the will of the testator, as well 
on those who were the object of a ''mortis causd 
donatio^," as on those to whom any thing was given 
in fulfilment of a condition^. So if imposed on the 
"hseres haeredis" it was valid*. 



^ "Angnstus rerum potitns eonsa- 
libuB quotannifl delogavit juruKlictio- 
nem, nt de fidei oommintfl auctorit*- 
tem interpooerent.** In$i, de fidei o. 
hsred. | i. ib. lo. 

TTlpiMi, Fragment, tit. 25. § i. 

"£z 12 tabulia tantummodo nt« 
fbenint ■apremte Yoluntates directia 
atqiie imperativisverbiB conoeptA Juris 
igitiir yinculo non astricta fidei com- 
miiea^ quippe precario modo relicta.'* 

• Voet. 36. a. 

* n. 30. 40. ''Sed B ret oujtu com- 
mercium legatarios non babet, per fidei 
co mmi M nm relinquatar, pato aMtima- 



tionem deberi." 114 eod. | 5. H. 39. 
II. 16. Vinnius diffen. 

^ *' Damnari b«reii poteet nt alicni 
donnm eztmat ant sie alieno cum li- 
beret.*' PanU lent. reoept. 3. 6. 1 10. 

' n. 3I1 I. I. 

' "Col ttata fiber pecnniam dafe 
jnosufl eit is rogari potest nt eandem 
pecnniam alicni restituat." n. 30. 96. 

§4. 
' n. 32. 5. § I, ib. 6. 

'* Si qnis non ab bsrede vel legata- 

rio sed ab h«redis Tel legatarii harede 

fidei eommissnm reliquerit, hoc valers 

benignnm est* 
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But it could not be imposed on one who derived 
no benefit from the will^ or who derived a benefit 
accidentally, not from the settled purpose^ (certo 
judicio) of the testator. The person liable to such 
an obligation might be requested to give one thing 
in exchange for another^ but not more than lie had 
himself received* ; and if he accepted the testator's 
legacy he might be asked in exchange to g^ve up 
something of his own', even though the legacy "whs 
of inferior value. 

If no particular person was designated in the 
will as he on whom the burden of the '' fidei com- 
missum*' should devolve, all the heirs were liable 
each in proportion to his share of the inheritance. 

If the heirs were enumerated^ the burden vras 
divided equally among them, without reference to- 
their respective shares. It might be left in any 
part of the wiU or codicil ^ or vivd voce in the pre 
sence of at least five witnesses. 

"Fidei commissa" are divided by the interpreters 
into absolute and conditional. 

A ''fidei commissum*" might be established by a 
transaction "inter vivos," as is proved by the re- 



^ ''Qui fortuito non judicio tests- 
tons conaeqaitor luereditatem vol le- 
gatum^ non debet oneraii, neo redpi- 
endoin eti, at cat nihil dederis eum 
rogando obliges." n. 33. 6. i. 

' '' Si oentum legatis duplnm resti* 
tuere rogatus sit ad summam legati 
Yidebitur constituisse.' lb. 

' £od...."£nimyero si peouniA ao» 
oeptA rogatus sit rem propiiam qunm- 
qoam mi^oris pretti est restitaere non 
est audiondos legatarios legato per- 



cepto, n velit eompntara, non enixn 
equitaa hoc probare patitur." lb. 

^ Irutitut, 9. 23. 10. 1. nit. Cod. de 
fidei commissis. Voet. 36. lib. i. alt. 
inst. de Fidei comm. Hsred. 

' n. 31. 37. § 3. Pater emandpato 
filio, etCL 

lb. 30. 77. Si peoania, etc 

lb. 16. 3. a6. Publia Mjevia, etc. 

Ck>d. dedonati qoa sab modo^ 3. "si 
reniro." 
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markable law cited \ In this case, the person for 
the benefit of whom the trust was given had an 
'^ actio utilis^ ex sequitate'' against the trustee. 

A ^'fidei commissum'*' might be tacitly left, that 
is, implied from the language of the testator, e. g. 
''mando tibi hsares ne testamentum facias donee 
liberos susceperis," might be construed as a trust 
to the heir not to alienate the inheritance. So 
where a testator requested his wife not to leave 
any portion of his inheritance to her brothers, add- 
ing that there were the children of her sisters to 
whom she might leave, it was held that on her 
death intestate the sister s sons were entitled to the 
property ; or if the testator used in his will words to 
this effect, " se credere," " se scire," " se existimare," 
'^ futurum esse ut haereditas vel res Sempronio resti- 
tuatur'." If the words were addressed to the heir 
it was a tacit trust^; so was a request to the son that 
the land might descend to his 8ons\ The distinc- 
tion was of course narrow; for instance, a direction 
to Titius to give to a third person, " si voluerit," was 
not a trust; but a direction to give "si fueris arbi- 
tratus, si putaveris, si sestimaveris, si utile tibi fuerit 



* n. 36. 1. 9. 

VmniaB, tract, de partis, cap. 15. 
§11. § la. 

• n. 36. I. 74. 
n. 31. 88. 16. 

"Testamentum aat non jure factum 
▼idetur ubi solemuia joria defiierunt 
aut nullius esse moment! quum filius 
qui fuit in patris potestate pretentus 
est, aut rumpitur alio testamento, ex 
quo lueres existere poterit; vel agna- 
tione sui hsredis, aut in ixuturn con- 



stituiturnonaditAhsereditate.'* n. )8. 

3. I. 

' n. 30. I. 115: "Etiam hoc modo 
cupio des, opto des, credo te datumm; 
fidei oomnussum est.** 

^ "Rogo te fili ut prodia quie ad te 
penrenerint pro tuA diligentiA diligas 
et curam eorum agas, ut possint ad 
filioB tuos pervenire.** 

• n. 31. II. § 9: "Licet non satis 
exprimunt fidei commissum sed magis 
consilium/* etc. 



J 



374 ROMAN PBIVATB LAW. [CH. 

visum vel videbitur,** was a binding trust, "non 
enim plenum arbitrium voluntatis hseredi dedit*.*' 
In short, a tacit trust was upheld as often as it 
appeared to be a corollary from the words of the 
testator. 

The Homan Law' enabled a testator to do by 
means of a trust what he could not do by a direct 
proceeding. 

Considered in itself a request to my heir to make 
Titius his heir, was invalid, because it interfered with 
the Hberty of testamentary disposition. Considered 
as a trust, it might be enforced. 

A request in this form was valid^: ^'Peto cum 
morieris licet alios quoque filios susceperis Sempronio 
nepoti meo plus tribuas in honorem mei nominis.'' 

One of the most usual conditions under which 
a '^ fidei commissum " was left, was this, '' si gravatus 
hseres sine liberis moriatur,'' in which case if the 
person burdened with the trust, did not die child- 
less the trust was void. 

One child was enough to destroy the condition, 
even if the expression was '' sine liberis ;" so was a 
child " in utero matris,'' a grandchUd, or great grand- 
chUd*. 

This condition was sometimes understood; for 
instance, if Titius left his son, then childless, his 
estate, requesting the son on his death to give it 

1 n. 3a. II. § 7. n. 31. 77. § «5. 

Mantica, de Corded, UUima Va- ^ "Kon 6it sine liberis cui vel unus 

IwU, p. 947. Lib. 6. tit. 14. § 24. filias, una filia est." IT. 50. 16. 148. 

* 36. I. 17. n. ''Siquis pnsgnantem uzorem reli- 
n. 30. 114. i 6. § 7. quit nonvidetur sine liberis deoessisBe.'' 

• n. 31. 76. § 5. n. 50. 187. 



XXIV.] LAW OP WILLS. 375 

to Msavius, the son was only bound by the be- 
quest in the event of his dying childless, " conjecture 
pietatis*." 

But if the son of the testator was known by his 
father to have children^ the condition was not implied*. 

A "fidei commissum" might" be left "familise" 
for ever. Under the name '' familia " were included 
not only all relations, but if they failed, the son-in- 
law and daughter-in-law'. In the event of such a 
bequest the inheritance went to each successively as 
he would have taken it in the case of an intestacy ; if 
the actual holder sold it, without compulsion, the 
'^fidei commissi petitio'* devolved upon those who 
were to succeed him in their order. If the sale was 
compulsory, the purchaser held it during the life of 
him who sold it. 

If the testator merely forbad the alienation of 
the estate, without assigning any reason for the pro- 
hibition, or naming any person for the benefit of 
whom it was intended, the prohibition was void, 
"quasi nudum prseceptum*." 

The fiduciary heir might retain what was called 
the Trebellian fourth, from analogy to the share 
given by Falcidian Law. The Senatusconsultum 
Trebellianum was enacted in the time of Nero, and 

^ '^ Quum avos filium ac nepotem ' Ckxl. de instit. et sabstit. 1. gene- 
ex altero filio lueredes instituisset % raliter b. 

nepote petiit ut si intra annum trigesi- ' L. ult. God. de verbor. signific. 

mum moreretur hsreditatem patruo n> 31. 69. § 4. 

8U0 rentitueret; nepos liberis retictis U. 39. 7. § 3. 

intra letatem suprascriptam yUA de- Meermann, Thesaurus, Vol viz. p. 

ceesit, fidei oommisai conditionem pie- 615. T. F. de Betea. 

tatia oonjecturft reapondi defeciaae." * U. 30. 114. § 14. 

n. 35. I. loa. What a oontraat to 31. 38. § 4. ib. 93. 
our law 1 See page 367, aupra. 
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transferred all actions for and a^inst the fiduciary 
heir to the beneficial owner : " omnes actiones quae 
jure civili haeredi et in haeredem competerenfc, ei et 
in eum cui ex fidei commisso restituta esset Iia&re- 
ditas darentur^;" but as it often happened that tlie 
heir refused "adire haereditatem " firom which, lie 
could derive no benefit^ and thus wills were can- 
celled, the Senatusconsultum Pegasianum under 
Vespasian provided that any heir called upon, to 
restore the inheritance might deduct a fourth part 
from it for his own benefit, and if he then refused *, 
might be compelled to undertake the trust by ac- 
cepting the inheritance. All that the heir received 
under the will was reckoned into the fourth. The 
heir who '^ coactus adiit haereditatem " lost his right 
to the fourth'. 

The testator might fix, subject to what has been 
here stated, the person who should be the trustee, 
the time and manner of the restitution, and the 
amount to be restored. He might require the heir 
at his death to give to another what remained of 
the inheritance, a bequest which confined the heir's 
power of spending the principal to three-fourths of 
the inheritance, and obliged him to find security for 
the remaining portion. 



1 n. ad sc. Trebell. i. i. § 4. ib. 

Ifutii. de fidei c. Hser. § 4. 

The Trebellian waa in fact the Pega* 
flian fourth. 

* n. 29. 4. 17: «Si quia omiasA 
caiu& testamenti omnino earn haeredi« 
tatem non poeaideat excladuntur le- 
gatarii, nam liberum caique esse de- 
bet etiam lucroeam hereditatem omit- 
tere, licet eo modo legatos libertatesqae 



intercidunt, Bed in fidei commiBsariis 
hsreditatibuB id proviso m est^ at ai 
scriptUB hseres adire noUet hseredita- 
tem, juBSU pnetoriB adeat et restituat." 

• GaXi Inttit. 153 — 257. 

Inst. h. t. § 4 — 7. 10. Cod. de fidei 
comm. 6. 43. 39. Novell. 108. § 1. 

n. 36. I. 54: '*Pro rat4 patrimonii 
qaod hsereB habuit.*' 

n. 36. I. 58, 
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The person' for the benefit of whom the inherit- 
ance was burdened with a trusty either conditional, 
or to take effect on a future day, might demand 
security from the trustee, and unless it was obtained, 
take possession of the bequeathed property ; or if the 
trustee had ceased by his own contrivance to possess 
the property, or neglected for six months to give 
security, he might take the property of the trustee, 
applying* the income first to the payment of the 
interest, then of the principal due to them. 

This right' of demanding security might be de- 
stroyed, by the words of the will, by the conduct of 
the legatee, or from the nature of the bequest. 

By accepting the inheritance, or taking posses- 
sion of the bequest, the obligation of the party 
burdened became complete. If he gained nothing 
from the inheritance he was responsible for the 
*' dolus" and ''lata culpa," only otherwise for the 
*' levis culpa*." He who was required to restore the 
inheritance was responsible* only for the " culpa dolo 
proxima," not for the " levis et rebus suis consueta 
^^g^g^^^^A^" An action lay for the legatee against 
the person so burdened by the testator. 

Justinian enacted several laws for the particular 
benefit of " pia corpora^." 



* n. 36. 3. lb. 4. * n. 30. 108. § i«. 30. 85. 

• n. 36. 4. 5. § 16. § II. » n. 36. 1. a«. § 3. 

* n. 1. 14. 46: '*Pactain inter b«- ' Imt, de oblig. qiue ex contractu, 

redem et legatarium factum ne ab eo § 5. 
Batis accipifttur...ya]idum esse con- n. 44. 7. 5. § 1. 

stat." 7 Cod. de epiac. et cler. 46. I 4. 

n. 36. 4. 18. ' "Kov. 131. c. II. 

36. 4. 1. § 1. Iiut. de art. § 19. ft 16. 

36. 4- I* § 9- § 10. 
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LEGACIES. RIGHT OF THE LEGATEE. 

The legatee could not by his own unauthorized 
act take possession of his legacy. 

If he did so without the sanction of the heir^ 
the heir had the '' interdictum quod legatorum'^' for 
restoration of the thing taken, or compensation for 
his loss. 

The person obliged to pay the lega<^ mig'ht sue 
the legatee for restitution of any profit beyond his 
right that the legatee had acquired, and for recovery 
of what the heir had laid out on the legacy for the 
benefit of the legatee*. 

Any one who could name an heir could leave — any 
one who could be chosen an heir could take — ^a legacy ^ 

The '' Catoniana regula^" established the rule that 
a legacy which would have been invalid, if the testa- 
tor had died the moment after making his will, could 
not, whenever he died, be valid. 

But this rule was not universal, e. g. it did not . 
include conditional legacies. 

Legacies might be bequeathed by testament or 
by codicil^. The form was the same, except that in 
the codicil five witnesses were sufficient; neither was 



^ n. 43. 3. qaod legatonim. 

Cod. 8. 3. 
t n. 30. 70. § I. 
116. §4. 
58. 61. 
Imt. de Lege FalcidiA. 

n. 35. «. 

• n. a8. 5. 59. t 4- 

* n. 34. 7. 
30. 41. § 1, 



pertinet." 11. 34. 7. 3. 

n. 34. 7- I. § I. §«: "Sitibi \eg^ 
tas est fundus qui scribendl tempore 
tuua est, si cum viyo testatore alienft- 
Teris legatum tibi debetur quod non 
deberetur si testator statim decessis- 
set." 

' n. 19. 7. Cod. 6. 36. fnsU 7, 15. 

n. 49. 7. 6: "CodiciUos et plures 
quis facere potest et ipsius manu ne* 



'* Ad oonditionalia Catoniana non que scribi neque signari necesse est." 
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it requisite that the codicil should be written in the 
hand or authenticated by the signature of the tes- 
tator*. 

The person burthened might be the heir, he who 
stood " loco hflBredis,'* or he who derived any benefit 
from the testator's will. 

He was only liable to the extent of the benefit he 
derived. If no person was specified as the person 
bounds the heir or heirs were taken to be meant in 
proportion to their share of the inheritance; if the 
heirs burdened were specially named, each person 
named paid the same sum'. 

He was said to be "honoratus^' by the bequest 
to whom in making it the testator intended an ad* 
vantage'. The benefit might be indirect, as if the 
"honoratus" were to take a benefit on an heir's ac- 
cepting an inheritance or a legatee a bequest; or 
direct ; or it might be ^' mortis caus& capio." In all 
cases^ the person whom the testator intended to 



* n. 3'. 33. 

"Legatonim petitio adyemu hsre- 

dea pro partibus legatariis oompetit." 
« n. 30. 54. § 3. 

30. 124- 
" Si pars hieredum nominata nt^ vi« 
riles paries hseredes debent." 

* <« Plerurnqoe evenit multorum in- 
teresse id quod relinquitur, verum tes- 
tatorem uni voluisse bonorem habitum, 
et est hsBC sententia Marcelli veris- 
Bima.** 

n. 3a, 1 1. § 70. 

II. § 31. § 9a. eod. 
49. 4—6. 
30. 69. a. 

* ''Si testator quosdam ex bieredi- 
bus jnsserit es alienum solvere, non 
ereditores habebunt adversos eoo actio- 



nem, sed oobssredes quorum interest 
id fieri, nee solum boo casu alius babet 
actionem qttam cui testator darijussity 
sed alio quoque, veluti si filisB nomine 
genero aut sponao dotem dari jusseiit, 
non enim gener aut sponsus sed fiUa 
babet actionem cujus maxime inter- 
est." n. 30. 60, § a. 34, § 3, § 4. 

" Consequenter qusritur cur et ille 
socius pro legatario babeatur cujus 
nomen in testamento scriptum non 
est, licet commodum ex testamento ad 
utrumque pertineat si sodi sint: et 
est verum non solum eum cujus no- 
men in testamento scriptum est, lega- 
tarium babendum, verum eum quoque 
qui non est scriptus si et ejus oontem- 
platione liberatio relicta esset.** 

*' Filio pater quern in potestate re- 
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benefit was the substantial legatee, e. g. if the tes- 
tator, meaning to confer a benefit on his daughter, 
ordered that in her name dower should be paid to his 
son-in-law. But the '^mortis caus& capio" did not 
give to him on whom it was conferred the rights of a 
legatee >. 

The ''mortis caus4 capio" included in its widest 
signification legacies, '' nam quicquid propter alicujus 
mortem obvenit mortis caus^ capitur^." 

If a special legacy' were bequeathed to one of 
several heirs, or to an heir, he might claim it though 
he did not accept the inheritance (prselegatum per- 
captio) ; if he did accept the inheritance he was only 
entitled to contribution '' pro rat4" from his coheirs. 
The ''prselegatum" was considered as cut off from the 
rest of the inheritance^ 

Any thing, corporeal or incorporeal, specific or 
universal (as a flock of sheep), whether the property 
of the testator or not, might be the subject of a legacy. 
If the thing bequeathed was the property of a third 
person, the heir, if he could not obtain the specific 
object, was bound to give its value to the legatee. 
The only restraint was that the thing bequeathed 
should be a subject of lawful contract. Thus a legacy 
was useless which bequeathed what was sacred, or a 
free man. 



tinnit heredi pro parte ioBtittttft lega- It. 50. 87. 

turn quoque reliquii, durissinm sen- ^ n. ap. 4. 8. 

tentia est exifltimantium, denegandam ' '^^ 39* ^' 8. 

ei lefB^ati petitionem si patris abstinue- ' U. 30. 34. if. § 12. eod. 116. § i. 

lit hfftreditate, Don enim impugnatur U. 30. 17. § 4. 30. 18. 30. 87. 30. 

judicium ab eo qui justis rationibuB 91. § 3. 3s. 

Doluit negotiis haereditariis implicari." ^ 32. eod. 



XXIV.] 



LAW OF WILLS. 



381 



The bequest of what belonged to another^ was 
only valid if the testator knew that the thing so be- 
queathed was not his own, ''non si ignoraverit*." 
The burden of shewing the testator's knowledge, 
generally speaking, was on the legatee'. 

But if the bequest was to some near connexion, 
or a wife, the burden was shifled according to the 
maxim, '^quod factum est cum in obscuro sit ex affec- 
tione cujusque capit interpretationem*." The rule did 
not apply where the thing bequeathed was the pro- 
perty of the heir. 

In cases where the owner asked an extravagant 
price, or where feelings of natural affection stood in 
the way of the bequest, the judge might "oflScio" ex- 
ercise an equitable discretion ^ 

If the thing bequeathed was burdened with a 
debt to the knowledge of the testator", the heir was 
bound to redeem it, in the absence of any express 
direction which left no room for conjectured 

Another case arose when the legatee during the 
life of the testator had become the owner of the thing 
bequeathed. A distinction was made between the 
case where it had been acquired " titulo oneroso"," or 
"tifculo lucrativo." 



^ Cujacins ad Leg. 34. ff. d. ▼. o. 

7. Inst, de Leg. eod. § 3. 

n. 30. 14. 

• n. 31. 67. 8. 

" Nam succuirendnm est hsrodibna 
ne cogerentur redimere qnod testator 
iQum ezistimans reliquit." 

' God. h. t. 1. 10: *' Venus est ip- 
nun qui agit» id est legatarium, probare 
oportere scivisse alienam rem probara 
defunetum.** 



^ n. de reg. j. § x68. 

• n. 30. 71. § 3. 

• "• 30- 57- 

^ n. 3a. On the principle, " Own 

in verbis nulla ambiguitas est, non 
debet admitti voluotatis qussstio." 

• n. 30. 108. § 4. 

*' Gauss onerosae, emptio, permuta- 
tio, transactio, dos — causiB lucrativn 
donatio, legatom, fideioommissum." 

n. 30. 34. § I. 
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In the first hypothesis he might recover the value 
of the article from the heir, in the second he could, 
because it is a principle 'Muas lucrativas causas in 
eundem hominem et in eandem rem concurrere non 
posse." 

If the same things was bequeathed to the legatee 
by two wills, A and B, and, in conformitywith the 
wish expressed in A, it had already been delivered 
to him, he could not sue the heir under B for the 
price. But if he had received the value only of the 
thing bequeathed under will A, he might sue the 
heir under B for the thing itself: " Ejusque rei ratio 
evidens est quod eadem res ssepius prsestari non 
possit eadem summa volente testatore multiplicari 
potest." 

The legacy of a thing not yet existing was valid, 
e. g. of the child of a slave, or the produce of land. 
^'Inest autem conditio legati, veluti cum legamus 
quod ex Arethus^ natum est, haeres dato*." But the 
bequest was not technically conditional : a bequest to 
the legatee of what already belonged to him was of 
no value*, " quia quod proprium alicujus est amplius 
ejus fieri non pote^;" but the legatee might claim 
from the heir compensation for any sum he had laid 
out in acquiring the complete enjoyment of what the 
testator had bequeathed, e. g. if he had bought the 
usufruct ^ and the testator bequeathed the whole 
estate, he might claim the sum he had so laid out. 



1 " Bona fides non patitor ut bis ' n. 50. 34. H i, 7, 3. 
idem ezigatur." * H. 35. i. i. 

» n. 50. 57. 
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If the testator bequeathed as belonging to another 
what was his own, the legacy was valid. 

LEGACY OF A SUM OR QUANTITY *. 

If a specific sum or quantity of things to be 
consumed by me was bequeathed without any other 
limitation, the action lay, even though no such things 
belonged to the testator*, or formed any part of the 
inheritance. But the heir might choose to discharge 
the legacy*, furnishing the article of such quality as 
he chose, provided it were of the kind mentioned in 
the will. If such things were left without any limit- 
ation as to their quantity, all that belonged to the 
testator alone was comprised in the bequest*. 

A sum*, or specified quantity, might be left, to be 
paid at certain recurring intervals, such as " annuum 
legatum^" Such a bequest is not to be confounded 
with that of a specified sum to be paid at intervals. 
Every bequest of a rent may be considered as so 
many separate legacies to be paid respectively at 
each returning period. 

The "alimenta" or ''cibaria legata'" were looked 



^ n. 36. 9. 98. Inst, 1. 70, 18. 
n. 30. «i. 33. 6. 33. 9. 34. a. 33. 
10. 30. 79. I. 30. 65. 4. 

• n. 30. 8. 33. 5. 33. 3. 

> '* Cum oertam pondua olei non ad- 
jectA qualitate legatur, non aolet qunri 
cujuB generis olei nti aolitiu fuerit 
testatori aut cajus generis oleum if tius 
regionif homines in usu hftbeant, et 
ideo liberum est lueredi cujus vellet 
generis oleum l^atario solvere." 

* n. 3. 3. 6. 7. 



' n. de annuls legatis, 33. i : "Cum 
in annos singulos legatur non unum 
legatum esse, sed plura constat.** H. 36. 
9. 10. 

* n. 36. 9. 90: "Ezonerandi h»re- 
dis gratiA.** As to the way in which 
the ''quarta Falcidia** was oaloulaiod 
in such a case, see U, 35. 9. 453*73. 
t4- i-t i<S. 55. 3. {9. 

^ n. 34. I. 

Computation, n. 35. 9. 68. 
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upoQ in the same light as the rent, except that the 
right to them ended with the life of the legatee — 
'^ constat enim alimenta cum vita fining" 

GENERIC LEGACY*. 

If a thing not destroyed by use, the class includ- 
ing which alone was named, as a house, was be- 
queathed by the testator, and such a thing formed 
part of the testator's property, the bequest was valid, 
and as a general rule the choice of it lay with the 
legatee: if no such thing belonged to the testator, 
and the class to which the object belonged alone 
was mentioned, the legacy was invalid. "Deri- 
sorium est legatum." • 



LEGACIES OF RIGHTS OVER REAL PROPERTY. 

The testator may transfer to a legatee his right 
(jus) over what belongs to another. "Pignus, em- 
phyteusis, superficies'." " Quia* aliquod jus in eo, is 
qui legavit habet, valet legatum*," "via," "ususfruo- 
tus*," "quasi ususfructusV' so an estate might be left 
to Titius, and the usufruct of that estate to Sempro- 



» n. «. 15. 8. 10. 
• n. 30. 1. 7 1. 

Inst. 3. 20. § aa. 

n. 13. Z.6g.%^ 

■ n. 43. 18. 7: "Sed vt tradi posae 
intelligendum est ut et legari et donari 
poBsit." De Buperfidebiis. Irut, de 
■ervitui. 3. 3. § 4. ib. 
2. 4. § f. 

* n. 30. 71- 5. 86. § 4: "Valet le- 
gatum ai superfides legata sit ei, cujus 
in tolo fQerit» licet is dominus aoli ait, 
nam consequetnr nt hac iervitttte libe< 



retur, et auperfidem lucri faciat/* 11. 

33. 1. 3. 4. n. 33. 3. «. 

' **Fundmn oommunem faabentibua 
legari potest via." n. 33. 3. i. 

< "Omnium pnedtorum jure legati 
potest conatitui uauafractua at bsres 
jubeatur dare alicui usumfructum/' 
n. 7. 1. 3: "Uausfructus cujusque rei 
legari potest et aut ipso jure constitae- 
tur aut per heredem prastabitttr." 
Pauli aentent. 3. 6. II. 7. 5. i. 

' So. "earum rerum qua usu con* 
samuntur." H. 7. 51. 
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nius, in which case the ^'jus accrescendi^" did not 
generally arise'. 

OPTIONAL LEGACIES*. 

The choice of giving to the legatee one of differ- 
ent objects may be bequeathed to the heir. In such 
a case the choice once formally announced was irre- 
Yocable^ ^'quum autem semel dixerit hsBres mu- 
tare sententiam non poterit f or the choice between 
different objects might be given to the legatee^ and 
in the absence of any direction^ it was presumed to 
rest with him as to personality, not as to land*. 

If a general legacy was left of one among several 
objects, neither the best nor the worst of the class 
were to be chosen^. The right of option went to the 
heir^ of the legatee; if there were several heirs, the 
exercise of it was decided by lot. A period might 
be fixed within which the choice given must be exer- 
cised*. If an option was left between two things, 
one given absolutely, the other conditionally, the time 
for making the option did not arrive '' pendente con- 
ditiontf*." 



» n. 7. a. L. a. 3: "Si deduoto 
UBofructu propiietas legetur.** 

* "Uiusfrnctua non portioni sed 
homiiii aocroscit." H. 44. 3. 14. g i. 

n. 7. 2. 33. n. 7. 1, 10. 

• n. 33. 5. 

* n. 30. 1. 84. §9. §11. 

« n. 30. I. 34. § 14: "Si iU Titio 
legetnr, &c. et in arbitrio ejus ene, &c.'* 
"quotiei servi electio dfttur legatftriuB 
optabit quem velit." H. 3a. 5. «. 

• /fijt. 1. 12. 



n. 30. I. 37. § I. 

^ n. 30. I. 37: "Legato generaliter 
relicto veluti hominia CaasiuB ecribit 
id ease obeenrandum ne optimus vel 
peaaratu aodpiatur/* 

" n. 33. 5. 19. Intt 3. 30. § 13. 
n. 36. a. 13. § 7. 

* n. 33. 5. 8 : "Deoernendum eat a 
prtetore niai intra oertum teropna opta- 
▼eria petitionem tibi non datum iri.** 

^^ n. 36. 3. pr. 35. pr. 16. L 14. 

25 
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But if in such a case the death of the legatee 
destroyed one alternative, the other perished, and 
the legacy fell to the heir^ 

^ The law, which is worth reading, will be found 11. 36. 1. 14. i. 
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UNIVERSAL LEGACY'. 



An universal legacy is a bequest requiring the 
restitution of the inheritance of the testator^ or an 
aliquot portion of it. EflFect was first given to such 
a " fidei commissum* " by the "senatus consultum Tre- 
bellianum/' by transferring the actions against the 
heir to the benefitted person, ''in eos quibus ex 
testamento fidei commissum restitutum fuisset." The 
heir charged to fulfil such a trust was called '' haeres 
fiduciarius," the person for the benefit of whom it 
was bequeathed, ''hseres fidei commissarius." The 
" Senatus consultum Pegasianum " compelled the heir 
to accept the inheritance, even if suspected, at the 
desire of the benefitted person, and transferred the 
actions ''ei et in eum qui recipit hsereditatem^/' in 



1 Inst de fidei coimniaBariM heredi- heritanoe in certain proportionB with 

Utibus, 7. 7$. another. Gaius, «. 254; Inst. «. 13. 

n. 36. 1. § 5; ^P' «5- >5- I* ia mentioned 

Cod. 6. 40. historically in the passage cited from 

» n. 36. f. T. § I. § 2. According the ImtUutet. 

to the old law there existed a '* lega- * As to the case where the trastee 

tmn partitionis," a "partitio lega- died before the testator, see H. ap. i. 

ta," desiring the heir to share the in- 14. 

25—2 
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like manner as the ''Senatus consultum Trebellia- 
num." Such a bequest might be made in the form 
of a command or an entreaty*. 

If an ancestor enjoined the grandson to whom 
he left a portion of the inheritance to restore that 
portion to his the grandson's uncle, after his the 
grandson's death, the trust was understood to fail 
if the grandson had children. '^Fidei commissi 
conditionem respondi defecisse conjectura pietatis'/' 
said Papinian. When the " hssres scriptus " was re- 
quested' to give the inheritance to another, when 
he chose, ^^ quum volet," this was equivalent to the 
words " post mortem," 

The inheritance might be given, and the trust 
fulfilled*, either " re ipsA," or by implication from the 
acts of the trustee. The " fiduciarius" was respon- 
sible for the " culpa dolo proxima*," and negligence 
beyond that which he displayed in the management 
of his own afiairs, ''rebus suis consuet4 negli- 
gentiA'," after he had incurred " mora " for the profits. 
If the trust was to give back '' quicquid ex haeredi- 
tate mek superfuerit," at the death of the trustee 
*' fiduciarius," this gave the trustee the right of 



* n. 36. X. 19: "Te rogo,*'&c. "nao 
▼erb* ipectantur g«ii»tas ooDfolti wd 
■«ntenti» qaibascunqne verbif dam 
tettotor aenierit ut bereditM sua re- 
ttitnatur." 

n. 36. 1. 78. 
n. 31. 1. 69. 36. 1. 17. 
31. 1. 77. § 15. 

88. $ 16. 

* If the EDglish judges in Equity 
bad read thii law, English juriRpni- 



denoe would have been spared the 
scandal of decisions which the Wills 
Act has at last swept away ! U. 35. 
I. loa: ''conjectura pietatis" is a 
phrase unknown to those to whom 
England assigned the task of interpret^ 
ing disputed wills. 

• n. 3a. 1. 41. $ 13. 

• n. 36. I. 37. 

• 11. 36. I, ii, § 3. 

' n. 36. 1. 18. 97. § 1. 44. f I. 
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disposing as he pleased of iJxree-fourths of the estate ; 
but of the fourth^ only in case of extreme necessity. 

The heir' is entitled, until the time of fulfilling the 
trust has arrived, to administer the property, and 
to take the profits. He may require compensation 
for the expenditure he has incurred and release &om 
obligations. But the most important of his rights 
was his claim to an integral fourth of the testator's 
estate', or of his share in it, which he might, if ne- 
cessary, deduct fi:om the property of which he was 
required to make restitution. 

This right arose with the application of the 
Falcidian law to " fidei commissa/' by the '' Senatus 
consultum Pegasianum*." 

In the fourth were included^ all the profits he 
had derived from the inheritance, e.g. the produce 
of what he was called upon to restore before the 
time of restitution. 

A bequest '' conditionis implendse causd.* " to the 
heir was not included in the fourth. 

The consequence of the "restitutio" by the *'fidu- 
ciarius" was that the ** fidei commissarius," or object 
of the testator's liberality, stood in the place of the 
heir altogether, if he obtained the whole inheritance ; 
partially, if a part only was to be his. "FactA in 



1 n. 36. f. 54. NovelL 108. CI. n. 36. t. «7. § la 64. t 3* 

34. 70. § 3- * A. XJ. C. 817. 

71. 7«' A. D. 74. 

• n. 36. 2, jg. § «. 71. § 3. • n. 35. a. 91. 

n. 13. 6. 40. § I, where the heir re- ^Ree qiue ab hsBrede alieiiAts rant 

built the house burnt down before the in quartam imputantur hesredL" II. 

trust was due. n. 30. 58. 60. H. 36. 36. i. % 3. 22. 2. 

«. 36- ^ • n. 35. 2. 30. § I. 86. 
' Itut 2. 13. 5. 9. GaiuB, 2, 154. 
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fidei commissarium restitutione statim onmes ree in 
bonis sunt ejus cui resiituta est hsereditas, etsi non- 
dum earum rerum nactus fuerit possessionem '." He 
could enforce his rights by means of the ''utiles 
actiones/' or the ''fidei* commissaria hsereditatis 
petitio/' even against the "fiduciarius" himself, 
and he was liable to the creditors. 

If the " fiduciarius *" refused to accept the inherit- 
ance, the ''fidei commissarius" might compel him 
"quia potent fieri ut hsares institutus nolit adire 
h8Breditatem...prospectum est ut si fidei commissa- 
rius diceret suo periculo adire, et restitui sibi velle 
cogatur hseres institutus a Prsetore adire et resti- 
tuere hsereditatem*/' The other "compulsus" ran 
no risk^ and gained no advantage by the fourth or 
by the will, not even " pcenitendo." He might, how- 
ever, require time for deliberation, and if he then 
accepted the inheritance, he was still entitled to 
any benefit from it, "nee enim suspectam coactus 
adiit sed sponte post deliberationemV If the "fidei 
commissarius" took possession of the inheritance 
which the heir refused to deal with as "suspecta," 
the former was bound to pay the legacies, which 
the heir would have been obliged to pay. In paying 
those he might take the benefit of the "Lex Fal- 
cidia';" but -for those legacies which he, not the 
heir, was burdened with, he could not. The " fidei 



» n. 36. 1. 63, p. 1, 43. 

" n. 5. 6. 45. 

« II. 36. 1. 4. 55. § 3. 

InttU. 1. 23. 6. » IT. 36. I. 9. I. 

* II. 36. I. 14, § 4. • II. 36. I. 63. '11. 

97. § 2. 14. "Si quum suspectam videres here- 
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oommissarius " being the creature of the testator's 
&your, could not take in spite of it. 

If the bequest was subject to a condition to be 
performed by the heir, ''si neque difficultatem 
neque turpitudinem ullam habet conditio nee impen- 
dium aUquodV' he might be ordered to fulfil it; 
if to give any thing, the fidei commissarius might 
fulfil it. But if the condition was ''turpis/' or 
''difficilisy^ and the heir refiised submission, the 
bequest fell to the ground, ''aperte enim iniquum 
est, cogi eum explere eam alterius gratis" ''Plus 
enim tribui ei qui fidei commissum petit quam tes- 
tator Yoluit absurdum esty utique autem testator 
nisi expleta sit conditio neque scriptum haeredem ad 
hsoreditatem vocavit, neque per hunc illi voluit re- 
stitui hsereditatem." 

The fidei commissarius' might take the inherit- 
ance instead of the heir,-^ 

1. When the heir died in the testator's life, 
without the knowledge of the testator. 

2. When the heir died before he had acquired 
the inheritance. 

3. When he refused to accept or to decline the 
inheritance, in express words. 

ADEMPTION OF LEGACIES'. 

Legacies and trusts might be recalled ^'nud& 

ditatem postnlMite me jnami Pftstorifl astringi.** 

adieri8...ito utar legis Falcidia) bene- ^ IT. 36. i. 63. § 7. 31. § 3. 

ficio adyenuB le^tarios si tu qucn^ue * 11. 36. i. 14. i. § i. Cod. h. t. 

eA lege uti poteraii et quatenna uti 6. 49; and see II. de teat miL 39. 1. 

poterasy" &c. Cod. 55. § a. "Aliad 13* § 4- 

est enim ex peraonA hsrediB oonveniri, ' Iit^. 1. 11. 

aliud proprio nomine defuncti preoibuB 11. 34. 4. 
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voluntate;" so if bitter and deadly hatred^ ** capitales 
aut vel gravissimsB inimicitisd/' arose between the 
testator and the legatee, ^'ademtum videri quod 
legatum est^ sin autem levis offensa manet fidei 
commissum'." Where the legacy ademed had been 
given to Caius in trust for Titius, a question might 
arise whether Caius was to keep it, which was an- 
swered by considering whether Caius had been 
chosen as a mere vehicle for transferring the estate, 
^^nisi duntaxat ut ministrum elegit^'' in which case 
it was taken from him ; if not, he was allowed to 
profit by it. 

And as a legacy might be ademed, so it might 
be transferred. Paulus enumerates four ways of 
translation, '' aut enim a person^ in personam trans- 
fertur; aut ab eo qui dare jussus est, transfertur 
ut alius det ; aut quum res pro re datur, ut pro fundo 
decem aurei; aut quod jure datum est transfertur sub 
conditioned" 



1 n. 34. 4. 3. § II. n. 31. 17. 

31. 1. • n. 34. 4. 6. 

■ n. 34. 4. 3». t ». 
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The doctrine of substitutions extends to legacies. 
A legacy may be given to Caius in the event that 
Msevius does not take it, or it maybe so left that several 
persons shall take it in succession ; the first legatee's 
death being the condition on which the second lega- 
tee takes it; the second legatee's death, that on 
which the third receives it, and so on. This is the 
"precaria substitutio," which includes the "indirecta 
ha)redis substitutio.*^ Such legacies are termed suc- 
cessive. One class of them is termed "fidei commissa 
familiae* relicta^" by which the trustee is enjoined to 
transmit the property to a particular family". Some- 



^ n. 34. 50: "ut hnredibus substi- 
tai potest ita etiam legatariis videa- 
iniu...ut id promittat ille alter! ri ipse 
oapere non potent." i. ood. 77. § 13. 
" Volo prsdia dari libertiB meis ; quod 
n quia eomzn nne liberis vitft deoeme- 
rit partes eoruro ad reliquos pertmere 
tqIo." Heinecdas, A, R, Lib. n. 
30—13. §11 — 14. Ejusdem, /lutd. 

•• 544» 549- 
n. 30. 114, § 17. 

n. 9. 69. 1. 

* The word ''familia" comprises all 
relations; see II. 31. 69. 4. 



' '' Reecripsenmt eos qui testa- 
meoto vetant quid alienari, nee cau« 
sam exprimunt propter quam id fieri 
Teiint, nisi invenitur persona cujas 
respectu hoc a testatore propositum 
est, nuUius esse moment! scripturam 
...quod si liberie, aut posteris, aut 
libertisy aut hsredibus, aut aliis quibua- 
dam personis oonsulentee, ejusmodi 
Tolnntatem signlficarent, earn servan- 
dam esse^ sed hsBC neque creditoribus 
neque fisoo fraud! esse." 

n. 30. 114- § 14* § iS. 

31. 69. § I. § 3. § 4. 



L 
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times the selection of any particular member of the 
family is left to the holder. If the holder refrains 
from the exercise of this right, or transmits the pro- 
perty to a stranger, • the nearest ^ relations of him 
to the &mily of whom the bequest is made may 
claim it, and after them those of the former trustee. 
If they consent to the alienation, they lose their 
right, and the trust may be destroyed by the consent 
of all the members of the family '. 

The ^'Catoniana regula'" did not apply to condi- 
tional legacies. 

An uncertain day, e. g. if the testator should 
write, The person who shall be the second living son 
of Mudus at his death, is a condition; ''dies incertus 
conditionem in testamento facit." A suspensive 
condition was valid ; and if it could not be fulfilled at 
once, the heir took ''bonorum possessionem secundum 
tabulas.'* If the condition was negative, which could 
not be determined before the death of the heir, he 
might take immediate possession on giving security^ 
(cautio Muciana) to those who were to succeed 
in the event of its violation. The Boman Law held 
the condition fulfilled if the fulfilment of it had been 
prevented by the person who was to profit by the 
non-fulfilment of it*. Impossible conditions, among 



1 n. 31. 69. § 3. 8 4. § 5. oiendo sint oonoepte ; tit piita li in ca- 

By the 1 59th, c. 1, the truBt came pitolimn non uoeiiderit^ n Sdclunm 

to an end after four generations. non manumiserity at aimilibaay** etc. 

• n. 3a no. § I. n. 35. I. 7. 

31. 77. § «7. • n. 38. 7. 3. 

' n. 34. 7. 3. *' Si ita h»ree inatitatus rim ri de- 

30. 41. § 4* oem dedero, et aodpere noUt oui dare 

* "Nunc dusBcauttoniBntilitaB con- juBstu smn, pro impletA oonditione 
sifltit in conditiouibufl quae in non £&• habetur.'* 
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which are included those fiedse to the knowledge of 
the testator^ make a contract void, but are, in a will, 
as if they had not been written, leaving the bequest 
absolute. So a condition^ directly left '*in arbitrium" 
of a third person — obliquely such a bequest might be 
valid. Contradictory conditions were void, ''ubi 
pugnantia inter se testamento juberentur neutrum 
ratum est*," 

With regard to conditions relatively impossible, 
if they were impossible before the will they were as 
if not written ; if they became so afterwards the be- 
quest failed ^ 

It was a rule not only that ''falsa demonstration'' 
did not vitiate a legacy, but that neither did '' falsa 
causa," e.g. I leave Titius a thousand pounds because 
he was my cook, because he transacted my business : 
supposing there to be no doubt as to the person, 
the legacy is valid, though Titius is not a cook, and 
though he never did transact my business. 

The Praetor's edict held the condition to take an 
oath, void even in a soldier's will. 

Before Justinian, '^ legata poense nomine relicta," 



<' Jure dvili reoeptum est at quotieB 
per eum cujus interest conditionem im- 
pleri fit quo minus implefttnr, ut per- 
inde habeatur ac si impleta conditio, 
esset.** n. 35. I. 24. 

1 "Obtinoit impossibiles conditiones 
pro nullifl esse habendas." U. 35. i. 

3- 
* n. 50. 17. 188. '*Si conditiones 

perplexie." II. 35. 2. 88. a 8. 7. 16. 

' See n. 35. I. 31. 

7«- 4—7- 40. 7. 39- 4- 

n. 38. 7. 8. 39. 1. 19. 1. 



4 This illustrates the mistake into 
which those have fallen who complain 
of the sum left by Kapoleon, to a man 
heeauu he attempted to kill the Duke 
of Wellington, having been paid to 
him. According to all rules of juris- 
prudence the legatee had a right to 
the money. OtherwisCi if the bequest 
had been, I leave it to A. B. t/he will 
kill the Duke of Wellington. H. 35. 
I. 17. § 1. " quod autem juris est in 
demonstratione hoe vd moffii ett in 
falsftcausi." 
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imposing a fine on a person if he did not ol>ey the 
testator's command, were invalid, as beings not so 
much ''in &yorem legatarii" as in ''odium haeredis'.*^ 
Justinian provided means for enforcing them*. 

Sometimes a condition is implied from motives of 
humanity^ 

The heir could not be appointed for a certain or 
after a certain time^. 

As to the opening and proving wills, see re&r- 
ences^ 

DE REBUS DUBIIS*. 

The task of interpretation, as it is that which 
most clearly displays the wisdom of the judge, is 
that which places in the most conspicuous light the 
deficiencies of the narrow-minded and illiterate who 
were at one time raised by the favour of men as 
narrow-minded and illiterate as themselves to the 
highest places of the law. 

Fruitful as every other head of our jurisprudence 
is in shocking absurdities, I do not know that (the 
rank and impudent evils of special pleading always 
excepted) there is any department of law even among 
U8 in which more featastic tricks have been played, 
more wanton caprice exhibited, more cruel and sys- 
tematic injustice inflicted by our tribunals, or in 



^ OaiuB, 2, 7$$. It. 34. 6. Jus. i« Senieni. 4. 6. Cod. 6. 43. 5. 33 and 

«0— 36. 35. Cod. 87. 

« Cod. 6. 41. L.U. • IntiiL 2, 20. 

* n. 35. I. 101. n. 34, 5. Cod. 6. 38. Richer, Vol. 

* L 9. f 4. 9, de har. initit. 11. 639. 

* IL 2g. 3. eod. 5. Paul! Reccpt. 
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which we have more ftdly deserved Virgil's descrip- 
tion — 

''PenituB toto divisos orbe firitannos,** 

from sense and knowledge, than in the construction 
of wills. I do not allude to any living person, but it 
is no exaggeration to say that if every decision on a 
disputed will had been the reverse of what it is, soci* 
ety on the whole would have been gainers, and the 
intention of the testator more frequently fulfilled 
than it has been. If the object was to make the 
fortune of attorneys^, nothing could be wiser than 
the decisions of English judges, or the system on 
which they were founded. For they first annexed 
to plain and ordinary words a meaning totally abhor- 
rent from their usual signification, and they then ap- 
plied that artificial meaning to the language of wills 
made without legal assistance ^ although at the very 
time when they pronounced the interpretation redu- 
cing the child to beggary, and missing the much- 
loved person for whom the testator intended to pro- 
vide, with a grave pedantry unknown to any other 
country, they declared that they perfectly well knew 
the meaning to be altogether different from that 
which they judicially declared it to be^ Far from 



^ See the work of a Tery respecta- 
ble writer, Wigram on Eztrindc Evi- 
denee, p. lo. The rules he lays down 
as those of our law are precisely what^ 
unless the testator has legal advice at 
his elbow, must counteract his inten- 
tion. See how completely this illus- 
trates Burke's remark, that for sub- 
stantial injustice and formal regularity 
no people ever equalled the English. 

' " Prasumptiones legum rebus non 



verisimilibus aooommodari non de- 
bent)*' says a great commentator, who 
as far as England is concerned, might 
as well have written in Japanese. 
Mantica, p. i, § 8. And again ** non 
est aliqua prasumptio in testamento 
contra quam probatio non est acdpi- 
enda." 

' Doe V, Oxenden. 

e. g. Doe, GwUlim v. Gwillim, 
5 6. and Ad., still law. " The Court 
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taking into consideration the circumstances oF the 
testator, as for instance whether he could or did ol>- 
tain legal advice, the position of his estates, the ex- 
pressions familiar to him, which the Roman Law^ en- 



u to deciJe noi wb»t the testator 
inteDded, but what is the meamng of 
the words he has used.'* But why 
does the testator use words (i.e. tech* 
nical) at all ? is it not to declare his 
meaning ? And if you know his mean* 
ing, is not that what yon are called 
upon to declare? See too Grey and 
PearMn, 6, H. of Lords' cases. If 
you give to the testator's words a 
meaning you know they were not 
intended to cany, you must be 
wrong — ^'vocis ministerio utimur.'' 
Why are words important f (hat from 
them we may collect the meaning. 
But is there any country but England 
where a judge (not bribed) says, I will 
reject the end for the sake of the 
means, which are only important as 
they lead to the end — and I will as- 
cribe a sense to the words of the 
testator, which reason, humanity, 
grammar, custom, instinct, shew he 
never intended them to have f These 
remarks apply to the class of cases 
where the judges have insisted on 
construing in a technical, words that 
they know the testator to have used 
in a popular sense— cases which, for 
the honour of human reason be it said, 
are confined to English law. Take 
the case of Robinson v. Robinson, 
I Burrow, 38, where the devise was 
to A. B. for his life, and no longer ; 
and yet the judges decided in three 
courts that the devises extended be- 
yond his life. Or the case, unequalled 
for its absurdity and cruelty, but de- 
cided according to stint law, of Doe 
d. Blackiston v. Hartwood, 10 G. B. 
544 — which, that my reader may see 



the effect of narrowness and pedaatry, 
I will transcribe. A testator expect- 
ing to die speedily left lands to hia 
wife for her life, and if his vrife ahonid 
give birth to a posthumous child, to 
such child, but if no such child wma 
bom, to his nephew. A child was bom 
before the testator died. And it 
gravely decided by five human 
tures who could read and write, aad 
understand connected sentences — ^that 
the land went to the nephew — and 
that the father disinherited his own 
son, whom it was admitted he in- 
tended if posthumous to provide for, 
because he came into the world while 
the father was yet alive. Such is the 
effect of allowing attorneys (at second- 
hand) to make the law. All conmieO' 
tary on such gross perversion of resson 
would be flung away. 

But there is another class of cases, 
not quite so flagrant, but still absurd 
enough, where the judges wilfully dose 
their eyes against evidence within 
their reach which would enable them 
to put a right interpretation on the 
will they are called upon to expound; 
such is the case of Delmare v. Robello, 
I Vesey Sen'. 413.3 Brown, 446. Hamp- 
shire V, Pierce, 2 Yesey Sen'. 316, where 
literally the same evidence was admit- 
ted to prove the meaning of the testa- 
tor in one part of the will, and exduded 
firom assisting to explain the other, 
and Doe d. Oxenden v. Chichester, 3 
Taunton, 147. Anstee v. Helms, 4 Dow. 
65, 335. Of course, a set of decisions 
maybe dted irrecondleable with those 
in which by dint of the moat stnioed 
and subtle distinctionS| e. g. Gill f. 
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forces upon the judges' consideration^ they carefully 
and elaborately stopped up all these avenues to truth ; 
or if they sometimes deviated so far into a track of 
reason as to admit portions of such material evidence, 
it was done in a fashion so thoroughly empirical, 
such care was taken to deprecate any notion of decid- 
ing the case on principle, such anxiety was displayed 
to guard against the possibility of any benefit to soci- 
ety by a breach on the Chinese wall of prejudice and 
folly, such doubts were raised, and such alarm ex- 
pressed by subsequent judges at the attempt, that 
reason lost more than she gained by the innovation. 
The maxim of the Koman jurist was, ''nihil tam 
conveniens naturali SBquitati quam voluntatem domini 
volentis rem suam in alium transferri, ratam habere';" 
and the rule laid down by him as the basis of rational 
interpretation is the direct reverse of that which has 
dictated so many cruel decisions in this country, 
'' nemo existimandus est dixisse quod non mente agi- 
taverit*/' 



Shelley, 2 Koei and Mjlne, 336, 
judges have escaped from being the 
intftruments of gross iniquity. But 
this adds to the confusion and to 
the difficulty of making a will in an 
ordinary case without legal assist- 
anoe, which it seems to be the great 
object our judges labour to establish, 
it being of course that which it ought 
to be their special endeavour to pre- 
vent. In Langston v, Langston, 9 
Clark and Finnelly, 941, the whole 
case turned upon the question whe- 
ther a mistake had been made in 
copying the draft of a will by leaving 



out a line; and it was insiBted that 
the judges ought not to look at the 
draft of the will, which was produced f 
Well may foreigners exclaim at the 
state of our jurisprudence. Miller v, 
Travers is another instance where the 
known intention of the testator has 
been defeated. 8 Bingham, 244. Doe 
d. Gord V. Weed, 2 M. and W. 199. 
Lord Bacon, Jteg, 13, explains the 
law, but does not justify it ; nor can 
his doctrine be reconciled with many 
of the cases. 
^ n. de don. i. 

• n. 33. 10. 7. 2. 
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Where words were plain, no question as to the 
meaning of the testator was allowed. '' Non aliter/ 
says Marcellus, ''a significatione verborum recedi 
oportet quam cum manifestum sit aliud sensisse tes- 
tatorem^/' but where it was manifest^ as the object 
was to give the true interpretation, it was adopted ; 
e.g. "usus" might be used for ''usus fructus,*' "tu- 
tela" for "cura" — the meaniofi: of "liberi" and ''filii" 
«e expWned. The«, i. .n ItoinAIe law, fall of 
reason and principle, which I shall therefore quote at 
some length. ''Quod vero quis obscurius in testa- 
mento vel nuncupat, vel scribit, an post solemnia ex- 
planare possit, quaeritur, utpote Stichium legaret^ cum 
plures haberet nee declaravit de quo sentiret. Titio 
legavit cum multos Titios amicos haberet nee decl^ 
ravit, de quo sentiretur erravit in nomine, vel pr»- 
nomine, vel cognomine, cum in corpore non errasset — 
poteritne postea declarare de quo senserit, et puto 
posse. Nihil enim nunc dat, sed datum significat. 
Sed etsi notam postea adjecerit legato vel sui voce, 
vel Uteris, vel summam vel nomen legatarii quod non 
scripserat ad nummorum qualitatem an recte fecerit, 
et puto etiam nummorum qualitatem posse postea 



1 n. 32. 68. 
n. 7. 8. 41. 

"Respondi cum in oonditioDi- 
buB testamentonim Toluntatem potius 
quam verb* ooxuiidemi oporteat/* 
&o. n. 35. I. loi, directly the re- 
verse of the rule oetentatlouBly as- 
serted in our jurisprudeoce, "cum 
▼erba dubia sunt," says Richer, 639, 
VoL II. "vel ambigua ad voluntatis 
coDJecturas confugimus he sunt.'* i. 
"Loquentis affectio.'* 3. "Consue- 



tudo r^onis.** 3. "Singularia per- 
Bonarum et rerum adjuncta." 

n. 50. 17. II. "In testameutis 
plenius voluntates testantiom inter- 
pretantur.*' 

n. 50. 18. 330: 84 ib. 

n. 36. 3. 6. 

The reader will observe that down 
to this point the oases are provided 
for by Lord Baooo^s rule. Those 
which follow are the fruitful causes of 
our chicane. 
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add!) nam etsi adjuncta non fuisset utique placeret 
conjunctionem fieri ejus quod reliquit, vel ex vicinis 
scripturis^ yel ex consuetudine patris Emilias vel 
regionis^" 

The first rule then is*, ''ut res magis valeat quam 
pereat;" another is', "benignior sententia praeferenda*.'* 
Another, the rule so ostentatiously violated in our 
courts, to consider what it is probable (in a case of 
doubt, it must be remembered) the testator meant. 
Another his habit of speech* — the propriety of lan- 
guage and conduct, as '^ Si numerus nummorum lega- 
tus est neque apparet quales sunt legati, ante omnia 
ipsius patris familias consuetudo, deinde regionis in 
qu4 versatus est exquirenda est, sed et mens patris 
familifld, et legatarii caritas vel dignitas et necessi- 
tudoV' &c. And where there was an uncertainty 
as to the person : *' Testatoris voluntas si quibusdam 
argumentis apparebit de quo dixit, adimplenda est^'* 
The leaning towards the humane interpretation is 
well illustrated by the law cited below \ 



' n. 18. 1. II. § I. 

See n. 3a. loi. 68. H. 34. 5. 13. Ab 
to snpenreDing doubtSy n. 34. 5. 13. 
30. 17. Case of a posthumoiu chOd. 
"Si qua filia mibi genitus hnrea ei 
cerium dato, pluribuB natis yidetor 
singulis tantum Iega08e,...]ii8i evidens 
sit contraria sententia testatoris.*' 

34. 5- »o. 
■ 34. 5. n. 

' 34* 5* 10. § I. II. 

^ n>. 24, and 98. " Seeandom id 
quod eredibile est cogitatum.'* Corn- 
pare this with the horrible ease of 
Doe d. Blackiston «. Hsiewood, 10 
B. 544 ; and see particularly eod. 
<8, where it is exp re s s ly required that 



the judge shall ascertain "an nomina 
ser7orum dominus nota habuisset." 

* Eod. I, overthrowing Doe d. 0z« 
enden v. Winchester, 13. § i. 

n. 33. 10. §. 5. "Propter Qsum 
imputatonun si in ai^gento relatuxn sit 
oandelabnxxn ai^genteum argenti esse 
yidetnr, et error jut faeii;" and 34. 1. 
33: "Si ipse solitOB fuerit nti quA- 
dam Teste... itaque ante omnia dioen- 
dnm est earn legatsm esse de quA sen- 
sent testotor.*' 

« n. 30. 50. § 3. 3«. 75. words con- 
strued by will of testatrix. U. 35. i. 
36. § I. 

' IT. 34. 5. 45. 

' 34. 5. 10. § I. 

26 
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Let it not, howeTer, be sapposed that the Roman 
Law, to use the meesfiant cant of our books, made a 
will for the testator. Far otherwise. Equally cautious 
to avoid real error as stedfast in adherence to sub- 
stantial right, it shrank from decision, as the texts 
cited below prove, where there was no sufficient 
ground to rest upon. To it rash presumption was as 
alien, as what Lord Mansfield called, with becoming' 
indignation, on the bench of justice, the ''disgraceful' 
subtleties,** by which our reports in his time as in 
ours are crowded and defaced\ 



^ I robjcui Sir E. Sngden*! deacrip- 
tton «f the ttote §o ntuftkctciry to otor 
judgei^ and inferior praciitioiion of 
English law. It ia peculiar to the 
oonttitatioii of thia oountry that the 
law on the aane caae is frequently 
administered diffbrently by different 
oourts; and that not from a oon- 
trary exposition of the same rules. 

p. 16 eod. " Yon have now both 
land and money. I will suppose that 
you have by your will given your 
estate to your eldest son, and the 
money amongst your younger chil- 
dren. Ton then grant a lease of the 
land to lliompson, and give him an 
option to purchase the estate for 
£20,000 at any time within ten yean. 
Ton would think, no doubt, that you 
had secured your estate to yeur eldest 
son. But on the oontraiy, if you die 
before the end of ten years, and 
Thompson after your death elect 
to purchase the estate, the money 
would go to your younger children, 
and your eldest son would be stripped 
of all his fortune. 

"A mementos reflection may shew 
what serious consequences may follow 



from a neglect on your part; far 
suppose you purchase an estate with 
the £50,000 in the funds, whidi yoa 
have given by your will to yoor 
younger children, and which consti- 
tutes the bulk of your personal pro- 
perty, and should neglect to deviso 
the estate, the money must go t^pay 
for it at the expense of your younger 
chikdreB, who would be left neariy 
destitute^ whilst your eldest soo, to 
whom the estate would descend, woold 
have an overgrown fortune. Distren- 
ing cases of this kind are continually 
happening.*' Sugden's LeUen on J2ecU 
Property, Tst edition. 

* n. 34. 5. 3. & 4 : "Paulns respon- 
dit cum nomen fidei oommiasarii testa- 
mentoascriptumnon sit, nulli persons, 
neque certao, neque IncertaB datum fidei 
oommiasum videri, indubitaium est** 
See 10. 17, 18. eod. See alao II. 35. 
I. 10. "In his qun extra teetamen- 
tum incurrant poesnnt res ex mqao et 
bono interpretationem capere^ ea vero 
qusB ex ipso testamento oriuntur ne* 
cesse est secundum scripti juris ratio- 
nem expediri.** 
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LEGACIES \ 

Justinian enumerates four kinds of legacies, which 
he says formerly were in use : 

1. ''Per vindicationem." The form of this was 
do — lego — sumito — capito. This under the old 
law was the only form that gave the ''jus accre- 
scendi *." 

2. " Per damnationem-^hseres mens damnas esto 
dare " or ** dato." By this form the testator might 
bequeath not his own property alone, but that of other 
people'. See Domat. Vol. ii. p. 673. . Also he might 
bequeath things not actually in existence, as the pro- 
duce of the soil, or the child with which a slave was 
pregnant. 

3. " Sinendi modo.'' The form was "hrores mens 
damnas esto sinere Ludum hominem Stichum su- 
mere sibique habere ^" This, Caius tells us, was wider 
than the form "per vindicationem/' as it enabled the 
testator to leave not only what belonged to him, but 
what belonged to his heir, and more limited than 
that "per damnationem."' All that was requisite to 
make such a bequest valid was, that at the time of 
the testator's death the thing bequeathed should be 
in his possession, or the possession of his heir. 

4. "Per prsBceptionem." "Lucius Titius ho- 
minem Stichum pr8ecipito\" This gave rise to a 
subtle dispute between the Sabinians and Procu- 
leians, on which it is not necessary to enter. The 

^ Just. InttU, 7, 10. CaiiUy Intt, ' Cms, 3. 403. 

9. 196. « GftiuB, 3. 909. 

' CaiuBy 9. 30I. ' Cains, 9. 916. 

26— « 
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reader will find the arguments on both ddes stated 
by Caius, himself a Sabinian^ 

It tamed upon the Senatus Consultum Neroni- 
anum, which became law between the year 54 and 
68 of the Christian era; it provided that every 
bequest made in imperfect language should be cx>n- 
sidered as *' per damnationem/' or, in the words of 
Ulpian, ''senatus consultb cautum est ut quod mi- 
nus idoneis verbis legatum est perinde sit ac si op- 
timo jure legatum esset \" 

These methods were rendered unnecessaiy by a 
law to which . Justinian alludes, of Constans and 
Constantius'; but they still remained, and the words 
of the testator, if he did not use the precise fonn, 
were adjusted to that of the form which appeared 
most to correspond with his intention. Justinian put 
them all upon a level, ''nostra consiitutio dispo* 
suit...ut omnibus legatis una sit natura." This equal- 
ity, however, as the context itself, in which the action 
'* in rem '^ is mentioned, shews, related to the form 
only, and not to a difference inherent in the nature 
of the thing; e. g. if the testator bequeathed a horse 
without saying what horse, or a quantity of any thing, 
or freedom from an obligation, or an act to be done 
or to be left undone, there could be no translation of 
the dominium ; so if he bequeathed the property of 
another, that property did not pass at once to the 
legatee, and the maxim would apply, "nemo plus 
juris ad alium transferre potest quam ipse habet." 

In the third paragraph Justinian assimilates en- 

> Oaias, a. 917. * Tit. 74. In of hui rales. 

• Cod. 6. tit. 37. 1. 11. 
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tirely all " legata " to " fidei commissa/' The frag- 
ment of TJlpian in the Pandects, "per omnia exsa- 
quata sunt legata fidei commissis V' is an interpola- 
tion of the compilers, as is evident from Ulpian's 
own words in the 24th and 25th Bales. 

' The Legata explained and commented upon in 
the Pandects are of several kinds, namely,-— 

z. ^ Annua legata. 

The *' annuum legatum " was due at the beginning 
of each year ; the first year it was absolute ; the se- 
cond, conditional on the life of the legatee. If it was 
to be paid at difierent intervals, " anni bimH, trim&, 
die,'' it was nevertheless considered absolute, and that 
the intervals were only for the relief of the heir. 
Therefore it was due from the moment of the testa- 
tor's death ; and if the legatee died before the time 
of payment, it was due to his heirs. If the testator 
made certain lands liable for the ** legatum," it was 
not due till the produce had been gathered. If the 
produce^ of one year was insufiSlcient, it was to be 
supplied from the produce of other more &vourable 
years. 

If the testator left an "annuum legatum^" in 



* n. 30. 1. § 1. 

3 IfUtU. i. tit. 90. 

n. 33. tit. I. 

Cod. 6. tit. 37. 

* A bequest of an annuity ia primA 
facie for life only. Savery v. Dyer, 
Amb. 139. Blewittv. Koberte, Craig 
and Ph. 174. Ab to when it is per- 
petual, see Letts v. Bandall, 3 De 6ez, 
F. and J. Kerr «. Middlesex Hospi- 
tal, 9. 6. M. and 6. 576. Innes v. 



Mitchell, 9 Yesey, 712. Stokes r. 
Heron, 12 CL and Finn. 161. Tates 
V. Madden, 3 Mac and G. 540. 

« n. 33. 1. 17. §9. " Vini Falemi,'* 
etc. 

' n. 34. 1. 13. '* Paulas respondit 
— integra deberi — neque ex eo qund 
postea prsdia ejus pignoiis jure testa- 
tor obligare yoluit, ut ex reditu eorum 
alimenta pereiperent^ minniise earn 
Tel duzine aa qu» rsliqusnii 



S M 



406 ROMAN PRIVATB LAW. [CH. 

the first part of his will, and in the latter part of it 
charged for the greater security of the legatee certain 
lands with the payment, though the produce of the 
lands was not sufficient, the money was nevertheless 
due. 

« 

^If a bequest was, Pay to Attia till she mar- 
ries fifty pounds, this was an '^annuum legatum," 
though '^ in annos singulos " was not added. 

' So if the testator leave a certain sum to be given 
to the decurios on his birthday. 

' An '' annuum legatum " is held to exist where 
the testator leaves money for one year, and other 
things, wine or com, for another. 

^ So a bequest to a person of what' the testator 
had been in the habit of giving him was valid, but it 
did not include what the testator had given the lega- 
tee for his, the testator's, purposes. 

' If the testator had not always given the same 
sum, or quantity, and his will fluctuated, the last 
execution of his will was to prevails If the testator 
bequeathed an '^annuum legatum'' without speci- 
fying or leaving any means by which to estimate 
the amount, if he had abeady made any gift to the 
legatee, that was to be the measure of the legacy; 
if he had not, the rank of the legatee and the wealth 
of the deceased are to be taken into account ; and 
his bequests to other legatees similarly situated, 
failing all these indications, it is to be supposed that 
the testator meant to bequeath alimony. The '^an- 

^ n. 33. 1. 17. ■ n. 34. 4. 4. 

* n. «3. ib. 94« • n. 33. I. [4. 

' n. 36. 9. II. 34. 1. 99. 

^ n. 33. f. 10. S T. § 3. 33. I. 16 — 90. 
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nuum legatum" ceased with the death of the legatee, 
but not by the *' capitis diminutio ^'* *' Quia," says 
Modestinus, '^ tale legatum in facto potius quam in 
jure consistit." If however it was left to the heirs, 
it continued to all his successors* ; it might be sup- 
posed perpetual from the nature of the bequest^ as 
to the priest of a particular temple, or to a college 
of decurios^ The rule was different with regard 
to the bequest of an '' ususfructus " which ended in a 
hundred years. The principles which govern the 
^^ annuum legatum" apply to monthly, daily, weekly 
pensions. 

2. Ususfructus^ et reditus legatum K 

If the '' reditus*" of an estate is left, the annual 
value of the produce is understood, whether the heir 
or his tenant collect the produce. The heir might 
sell the farm so long as he paid the value to the 
legatee ^ This is the difference between the bequest 
of the "reditus" and the "ususfructus." For the 
owner of the estate of which the " ususfructus " was 
bequeathed could not substitute the money for the 
land^ 



^ IL 4. 5. penult. 

33- I- 4. 
* "H8Bredia appelUtio non solam 

ad proximum hiBredem led et ad ul- 

teriores ref ertur, nam et hasredifl hasrea 

et deinoepB hsredis appellatione con- 

tinetur." 11. 50. 16. 65. 

> n. 33. 1. 10. I. "datum templo." 

n. ibw 93. 
3. 4. 7. § I. 

^ The English cases, Doe v. Biggs, 
9 Taunton, 109. Doe v. Bolton, 11 
Ad. and Ellis, x88. Barker v. Green- 



wood, 4 M. and W. 431. Doe «. 
Nicholls, I B. and C. 336. Doe r. 
Field, 3 B. and Ad. 564. 

• n. 33. «. 
Inst. 3. 30. 
Cod. 6. 31. 

• n. 33. 1. 31. 

f n. 33. 3. 38. 

" In Doe r. Lakeman, 3 K and Ad. 
30, it was held that a devise of the 
rents and profits of land was eqni- 
Talent to a bequest of the land. 
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Moreover, the usufructuary had a righfc to a 
habitation on the land, which the legatee oF the 
reditus had not. The "reditus*" might be left i^ith a 
condition annexed, which the legatee was boand to 
fulfil If the condition was that certain gpames 
should be exhibited in a town in memory of the de- 
ceased, which were not permitted there, the heir did 
not profit by the circumstance, but the bequest Tv^as 
changed with the assent of the more eminent citizens 
into some other celebration in honour of the deceased. 

In the absence of the express will of the testator 
the '^legatum annul reditus" ended with the death 
of the legatee*, 

3. De aUmentis Ugatis \ 

This, like the ''annuum legatum," is considered 
as a series of separate bequests. It continues, unless 
an opposite intention is clear, to the death of the 
legatee. It may be left to one incapable of taking 
the inheritance. It comprises only, if there is no 
defined specification, what is necessary for bare sub- 
sistence according to judicial discretion, A general 
revocation of legacies does not, if there is room for 
doubt, extend to this. 

4. De optione Ugata *. 

A legacy may be in the alternative, that is, 
» n. 35. 1. 19. 34. 8. 3. 

30- I. I. n. 33. I. 14. 

33. 1. 17. * n. 33. 5. 

• n. 33. «. ««. 31. 76. 1 1. 

• n. 34. f . 31. 34. § a. 

36. fl. «o. J. de legat. 4. 10. «». 

35. «• 68. n. 31. 8. 1 1. 
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giving the legatee his choice among several objects. 
The testator confers the choice, and the person whom 
he has selected may transfer his right to another 
person. The "optio," or "electio legata," is when 
the right of choosing among several things of the 
same species is given to the legatee. If without 
option or specification a thing of a particular dass 
is left to him, he is not to take the best of the kind, 
nor is he bound to receive the worst. The legatee 
entitled to choose must select one definite object, not 
part of one and part of another. The right goes 
to the heirs of the legatee. A period may be fixed 
within which he is bound to exercise his right. If 
a third person is to choose for the legatee, and he 
dies, or delays his choice beyond a year, the legatee 
may choose himself. 

■ 

5. De dote legata vd pi^celegata '. 

The "dos" is said to be bequeathed when it is 
left under the name of a legacy to the girl or wo- 
man about to marry, either by her father, or a re- 
lation, or a stranger. Even if the word "dos" is 
not mentioned, it is taken to be a legatum '' dotis 
nomine," if the testator says that it is to be paid on 
marriage. 

'It is conditional if it is left by a stranger not 
obKged to provide a dos to be paid on marriage, as 
it. implies a tacit condition that the marriage shall 
take place, and without matrimony there can be no 
dos: '^Dies incertus conditionem in testamento 

» n. ^3. 3. • n. 35. 1. 75. 30. 1. 30. 
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facit;'' and if it never comes^ the legacy is never 
due. 

If the father leaves his daughter 200 aurei, and 
pays a hundred for her dos when she marries, the 
remainder will be due, in the absence of proof by the 
heir that the father had abandoned his intention ^ 

The "dos" is said "prselegari" or "relegari " when 
the husband who has received it, or the &ther who 
has taken it in the name of his son, leaves it again to 
the wife ; it is so described because it really belongs 
to her, as the '^ dominium" of the "dos" has always 
been hers. This may be done by express words, or 
by implication ; by express words, when it is men- 
tioned directly ; by implication, when it is mentioned 
indirectly, and in a sense subordinate to another 
bequest, as "TitisB uxori amplius quam dotem 
aureos tot ha3res mens damnas esto dare." So if 
the husband leaves the wife not the exact things he 
has received as her dowry, but other property in 
their stead, even though he does not add that this 
is to be in lieu of the dowry, yet if the intention is 
manifest, it is to be so considered. 

If the very things constituting the dowry are 
left, and they perish without the husband's &ult, 
the legacy fails ; it is otherwise if the husband leave 
not the very things, but other property which 
perishes. Nor does it affect the wife's right in this 
respect that she brought no dowry, "quia fidsa 
demonstratio legato non nocet." But in this case' 

^ n. 30. I. 84. tatem ad eum pertanet qui fidei oom- 

n. 31. I. 23. ''Onus enim pro- xainam TOCusat." 
bandi mutatam eaoe defoncti Tolon- * n. 30. i. 75. §1. n. 34. 3. 35. 
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a certain sum or particular things must be specified* 
Nor does this militate against the rule of Ulpian, 
that if a testator leaves loo aurei that he has in 
the bank of Titius, and he has nothing in the bank 
of Titius^ the legacy fails ; for it &ils not on account 
of a ^' falsa demonstratio/' but because there is no 
such thing in '' rerum nature \'' If an estate^ which 
was the ^'dos/' is left specially in the will to the wife, 
and her dower in general words is afterwards be- 
queathed to her, it is to be taken as a single bequest. 
The husband could not impose any burden upon 
his bequest of his wife's dowry, unless he had added 
to it, in which case he might charge it with the addi- 
tional value. 

6. Facta legari possunt. 

The testator may also by his will enjoin ef- 
fectually the performance of certain acts; e.g. he 
may oblige his heir to rebuild, or exonerate from 
a mortgage, the house of a legatee' — to buy a fisirm 
from, or sell one to him'. If he has fixed the price, 
it must be paid or taken, though beyond or below 
the real value of the object, as the testator had a 
right to give such an advantage to the legatee*. If 
the testator has not fixed any sum, it must be sold 
at a fair value, " vero pretio*." But the Roman Law 
did not allow a testator to indulge a boundless 
caprice : " Ineptas voluntates deftmctorum circa sepul- 

in. 25. I. 5. * n. 30. 49. 1 ult. "Quodncerto 

31. I. 77 & IS. pretio damxiatuB sit faoere, neoeBae ha- 

s n. 30. 111. § 2. bebit tanti Tendere quanti damnatus 

Inst. 9. 91. est" 

" n. 30. 66, ■ § 8. ib. 
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turam^ veluti vestes aut si qua alia supervacua ut ia 
funus impendantur, non valere Papinianus scribit^;" 
and the same principle applies to what we should 
call the law of ientail ; concerning which I shall cite 
at length a remarkable passage. A prohibition to 
alienate the property bequeathed was invalid if no 
reason was assigned, unless it had been inserted for 
somebody's benefit* — "nisi inveniatur persona cujus 
respectu hoc a testatore dispositum sit." This is a 
rule which has never been applied in our jurispru- 
dence, but that might operate most beneficially : 
it is, however, far too much power to be left in the 
hands of a single judge. Neither could the testator 
compel the performance of an act contrary to the 
manners and feelings of his country, " si liberos suos 
emancipare rogatus fuerit quis, non cogitur hoc 
facere, potestas enim patria inestimabilis est';'' and 
Scsevola lays it down that the heir cannot be com- 
pelled to adopt a stranger\ 

7. Bequest of mortgaged or pledged property. 

Such a bequest was valid' ; and if the testator 
was aware of the fact, the heir was bound to set free 
what had been so left*. If the property bequeathed 



1 n. 3d. I. 113. §5- 

* ^'Divi Sevetns et Antoninan re- 
scripBerunt eorum qui testamento ve- 
tant quid alienari, nee causam expri- 
munt propter quam id fieri yelint, niai 
inveniatur persona cujuii respectu hoc 
a testatore dispositum sit, nullius esse 
momentisoripturam, quasi nudum pne- 
ceptum reliquerint, quia talem legem 
testamento non possint dicers ; quodsi 
liberis, aut posteris, aut Ubertis, aut 
haredibufl^ ant aliis qoibusdam per- 



■onis oonsulentes, ejusmodi yolnnta- 
tem signifioarent, eamseryandam esse ; 
sed hsc ntque crtdUaribui (compare 
the English law before 1830) neque 
fiscofraudi esse." II. 3a i. 114. | 14. 

» lb. § 8. 

^ n. 31. I. ^x. § 8 ; but Bee H. 35. 
1. 91. 

« Inst. h. t i 4. § 5. 

n. 30. I. 57. 

* n. 30. 1. 57. 
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was mortgaged for its full value, even though the 
testator was ignorant of the fact, the heir was bound 
to redeem it, because it must be supposed that the 
testator meant the legatee to derive some benefit 
from the bequest. If a farm of which the '^ usus* 
fructus" was alienated was bequeathed, the heir was 
bound to redeem the burden, or to give the value 
of it to the legatee, subject to the distinction before 
mentioned as to the testator's knowledge \ But the 
heir was not bound to redeem a servitude •. 

8. The testator might bequeath incorporeal 
rights, debts due to himself, or to his debtor, or to 
any one else, *' corpora legari omnia et jura, et 
servitutes possunt';" the legacy of what was due 
from another was called 'Megatum nominis." If 
the document attesting the debt was bequeathed, 
this was tantamount to a bequest of the debt itself^. 
If the testator bequeathed to Sempronius the ten 
aurei which the testator owed to Caius, although 
the testator owed nothing to Caius, the bequest 
was valid, ^'quia falsa demonstratio non perimit 
legatum*;" a strong example of a very important 
principle. There were cases in which though the 
testator had obtained payment of the debt during his 
life, the bequest of the debt was valid — as if the tes- 
tator had taken the debt to keep as a deposit*, or 



^ n. 33. I. 4. lilt. Mmqne neoanitate oigente 

lb. 30. 1 X. rint, Mucianua putat fidei oommiismn 

* n. 30. I. 70. i I. peti po6ie, Difi probetar Adimera ei 
' n. 30. X. 41. testatorem TolniMe — probatioxiem au- 

* lb. 44. 5. tem mutate yoluntatif ab bnredibui 
' lb. 75. 1 1. ezigendam.** H. 33. x. xa ; and see 

* *<Si rem luam testator legaTerit, 13. ib. IT. 50. 17. 169. 
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if it had been forced upon him by his debtor, or if 
he had been compelled by the pressure of strong ne- 
cessity to exact it, or if he immediately lent it out 
again; a fortiori a '^noyatio'' of the debt did not 
affect the legacy. 

9. The legatum ret alienas^. 

The "legatum rei aliense*' was valid, (i) if the 
testator knew that the thing bequeathed did not 
belong to him ; (2) if it was made to a " conjuncta 
persona/' 

ID. 'The testator might bequeath what b^ 
longed to the heir — and whether the testator knew 
that the thing bequeathed belonged to the heir or 
not, the heir was bound to give it to the legatee. 

II. 'If a definite sum or quantity of things 
consumed by use was left without any other limitar- 
tion, the heir was liable to the legatee, though no 
such things were in his inheritance ; if the quality 
of the thing so left was not mentioned, it was left 
to the choice of the heir ; if an indefinite quantity 
of things consumed by use, or if money was left, 
the heir was only bound to give the legatee what 
was to be found in the inheritance \ 



^ n. 31. 1. 14. 


stare debet.** 


40. 5. 31. 


» n. 33. 6. 5. 3. 4. 


31- 1. 67- 


n. 33. 6. 1. «. 3. § I. 6. 


As to the "oofDJoncta penona," see 


n. 33. 7 ; and see 30. i. 51. 


n. 34«. 10. God. h. t. 10. ''cum alie- 


n. 33. 10. 


Dun." 


n. 33. 9- 


* n. 31. I. 67. § 8. 


^ On this topic see especially Ave- 


4 Inst h. t 


ranius, Interpret. Juris. Tom. IL ch. 


n. 50. 17. 149. "Ex quA penonA 


31 — 34. 


quis lucrum capita ejus factum pro- 
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1 2 . LegaJlum generis *. 

Not specific objects only, but classes of things, 
may be bequeathed, as a *' calendarium/' All more- 
able, all immoveable, goods, "supellex," etc. Difficul- 
ties may arise if together with such a general be- 
quest the testator enumerates particular objects. 
A distinction will arise if the general bequest is 
first, or if it follows the detail of separate articles : 
if the class is first stated, and the articles it includes 
follow, as, I leave Titius my "fundus instructus," 
and then the slaves or articles are enumerated, a 
question arose whether the enumeration was "ex 
abundantiV' or intended to limit and restrain the 
original bequest. The rule in the absence of any 
clear "indicia voluntatis," which were always care- 
fully to be sought for, is, that if the testator after a 
general clause enumerates particular articles which 
he knew to be comprised under that clause, his ob- 
ject was to restrain the original bequest. If the 
particular objects are first stated, and the general 
clause follows, it is then to be supposed that the 
testator meant the bequest to be universal. Some- 
times the enumeration of the specific articles is put^ 



* n. 33. 7. 50. n. 33. 10. 9. "Le- 

gatA Bupellectile cam species ex abun- 
daDti per imperitiam enuxnerarentur, 
geDerali legato non derogatur. Si ta- 
men species certi numeri demoDstratsa 
fuerint modus geneii datus in his spe- 
debas intettigitiir." Papinian. 

n. 33- 7- "• 

33. 6. 16. § I. § 2. " dulda omnia." 

34. 1. 3«. " Pediculia/* &c. 

"Mobilibus legatis aurum vel ar- 

gentum non debetur, nisi de cis quo- 



que manifeste sensisse testatorem — 
possit ostendi." 3 tit. 6, Paulus, Sen- 
tent. 

' '^ Si quis fuBdurn ita ut ixHtmctus 
est legayerit, et a^jecerit cum supel- 
lectile Tel mandpiia vel unA aliquft n 
qusB nominatim ezpressa non erat, 
ntrum minuii Itffaium adjidmdo tpe- 
c{em...et Papinianus respondit non vi- 
deri minutum sed'potius ex abundanti 
a^jectum." II. 33. 7. i«. 46. 
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to remove all possible doubt. If all the moveables 
in a particular place are bequeathed^ the legatee is 
entitled to those which are accidentally absent, and 
not to those which are accidentally present in it. 
'^ Labeonis distinctionem/' says Pomponius, '^ valde 
probo^ qui scripsit nee quod casu absit, minus esse 
legatum — ^nec quod casu ibi sit^ magis esse lega- 
tum^"« 

1 n. 34. 4. 86. thii obftpter, I may refer to the trea- 

* For an excellent numnwy of the tiae receDUy publiahed on the conatme- 
Englieh law on the topics diacnned in tion of Will^, of Mr F. V. Hawkina. 
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Absenox, law regarding, 195. 
Accession, its relation to dominion, 

142. 
Acquisitio mortis caosli, 135. 
Act, its legality depends on the 

locality, 83 ; exceptions to this, 86. 
Action at law, definition of, 150; 

various divisions of, 152 ; method 

of procedure in, 159. 
Actio ad eihibendum, 182. 

aquse pluvise arcendss, 181. 

conducti, 262. 

doli, 186. 

empti, 257. 

ex contractu, 286. 

' finium regundonun, 277. 

hypothecaria, 218. 

- — locati, 262. 

Pauliana, 188. 

pigneratitia, 214, 219. 

prsescriptio verbis, 235. 

pro socio, 274. 

quanti minoris, 260. 

redhibitoria, 259. 

Serviana, 2ia 

-•— servi corrupti, 189. 

venditi, 257. 

Actiones i)erpetu£B et temporales, 

161. 
ActSy illegal, how &r nullified by 

punishment, 30. 
Addictio in diem, definition of, 258. 
Ademption of legacies, 391. 
iEstimatorian contract, 316. 
Aflinity, law regarding, 66. 
Alaric IL, account of his Breviary, 

13. 
Alienation, various kinds o^ 139. 



Ammianus Maroellinus, his ac- 
count of the jurisprudence of his 
age, 11. 

Annua l^gata defined, 405. 

Barbarians, invasion of, its effect 

on the Roman law, 8. 
Bequest of mortgaged or pledged 

property, 412. — See legata. 
Birth, period of, law regarding it, 

62. 
Blackstone (Sir W.), his defence of 

legal technicalities, 1. 
Bona, meaning of the term, 88. 
Bona fides, definition of, 128. 
Bonorum possessio, the degrees of, 

336 ; doctrine of, 359. 

Galunmia, 190. 

Capitis diminutio, meaning of, 71. 

Gatoniana regula, 378, 394. 

Causa, meaning oi^ 102. 

Cautio damni infecti, 180. 

Celsus on legal interpretation, 49. 

Children, general law regarding 
them, 63; testamentary ditto, 
352 ; illegitimate, 366. 

Christianity, its effect on the Ro- 
man law, 7 ; its corruption in the 
dark ages, 8. 

Citizen, definition of his status, 69. 

Civil law, definition of, 22 ; its di- 
visions, 28. 

Civitas, as an element of status, 70. 

Code, derivation of the term, 12. 

Codicils, law regarding them, 340. 

Codification, arguments of German 
writers against it^ 35. 

27 
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Codification of EngliBh kw, its ur- 
gent necessity, 4. 

Collegia Decurionnm, account of, 
73. 

Collision of laws, 79 ; rules to be 
deduced from this, 81. 

Oommodatum, completed contract, 
account of, 239. 

Communi dividundo, 276. 

Compensatio, law regarding, 323. 

Condlctiones, meaning of, 277. 

Condictio ex lege, 287. 

— furtiva, 286. 

ob turpem causam, 279. 

— sine caus4, 285. 

triticaria, 288. 

Conditions in the law of wills, 393. 

to a contract, 98. 

Confusio, 324. 

Consanguinity, degrees of, 68. 
Constantino, his ecclesiastical and 

legal policy, 10. 

Consuetudinary law. — See custom. 

Continuance in relation to posses- 
sion, 130. 

Contract, its ingredients and ac- 
cidents, 98. 

Contracts, completed,various forms 
of, 23a 

consensual, various kinds of, 

255. 

often grafted on the emptio 

yenditio, 320. 

yerbal, the three forms of, 

243. 

-Bee obligations. 



Contractus nominati, and innomi- 

nati, 227, 236. 
Corporations. — See Universitates. 
Corpse, law as to its remoral, 184. 
** Corpus Juris," its great influence, 

4. 
Creditor, the effects of the pignns 

as to him, 214. 
Creditors, privileges of, 215. 
Cnjacius upon privileged creditors, 

216; upon dotis dictio, 243. 



Culpa, meaning of^ 106; roles re- 
g^u*ding it, 107. 

Cura bonorum, 289. 

Curatio bonorum, 303. 

Curator bonorum, functions o^ 289. 

Curator substantiae, 292. 

Curator ventris, 290. 

Custom, or consuetudinary law, 
Roman definition of, 32 ; its con- 
tradictoiy enactments, 34. 

Damnum, general meaning of^ 105 ; 
how it arises from culpa, 106. 

D*Aigentr^ on domicile in Bie- 
tagne,7a 

De aJimentis legatis, 408. 

^De arboribus csedendis," inter- 
dict, 183. 

Death, period oi^ law regarding it, 
66. 

Debtor, the effects of the pignus as 
to him, 213. 

^ De clandestinfi possessione" in- 
terdict, 115. 

<" De Cloacis,'' interdict, 184. 

De condictione causi datft, caus4 
non secut4, 277. 

De condictione indebiti, 281. 

Decreta, meaning <tf the term, 59. 

De dote legata vel prselegata, 409. 

'*De glande l^end^,** interdict, 
183. 

De la Serra on the use of the term 
" Persona," 61. 

Delicta, definition o% 170; various 
kinds of, ib, ; obligations arising 
frx>m, 170, 185. 

Delivery, its relation to dominion, 
141. 

<< De Migrando," interdict, 184. 

Demonstration meaning o^ 102. 

De optione legata, 408. 

Depositum, completed contract^ ac- 
count of, 241. 

" De precario" interdict, 116. 

De rebus dubiis, in wills, 396. 

De resdndenda venditione, 273. 



INDEX* 



410 



"* De tabulifl ezhibendiB,'' interdict, 

168. 
'<De vi ant clam" interdict, 116, 

179. 
Diocletian, resalta of Wb policy, 

10. 
Disinheritance, the jnstee cansse o( 

355. 
Divini juris, 90. 
Doli actio, account of, 188. 
Dolus mains. — See Fraud. 
Domicile, law regarding, 75, 81. 
Dominium, divisions and subdiri- 

sionsof, 135 ; its strict sense, 138 ; 

its distinction from possession, 

123. 
Dotis dictio, yerbal contract, ac- 
count of, 243. 
Dulj of nourishing, 318. 

Edicta, their history and applica- 
tion, 50 ; principal compilers, 53 ; 
the genius they display, 54 ; their 
efficiency and good effects, 58. 

Emphyteusis, definition of, 147; 
the contract so called, 266. 

Emptio venditio, consensual con- 
tract, 255, 262. 

contracts often grafted on, 

320. 

England, its jealousy of legal im- 
provements, 6. 

Equity, its supremacy in the Ro- 
man law, 36; hostility of En- 
glish system to it, 37 ; all law 
must be based upon it, 38. 

Error, view of the law r^;arding 
it, 313. 

Eviction, the doctrine of, 260 ; re- 
medy imder it, 319. 

Exceptions, their object, 161 ; va- 
rious kinds of, 162; principles 
of the law regarding them, 163. 

Exceptio, excussionis et prsescrip- 
tionis, 219. 

Extensive interpretation, cases to 
which it is applied, 45. 



Facta legari possunt, 411. 

Facts, legal value of, 110. 

Falcidian Law (testamentary), ac- 
count oi, 369, 389. 

Familia as an element of status, 
70. 

Fidei commissum, account of, 371, 
389—91. 

Fiscus, account of, 74. 

Fraud, its effect on proceedings, 
96. 

Furtum, definition of, 185. 

Qaius on the sources of Roman 

Law, 22 ; on Succession, 361. 
Generic Legacy, 384. 
Qregorian Code, account of, 12. 
Qrotius on legal interpretation, 47. 

Habeas Corpus, derivation of, 182. 

Harm.— See Damnum. 

Heirs, rights and liabilities of, 331 ; 

their order of succession, 334 ; 

legal and forbidden, 343. 
Hermogenian Code, &c, account 
• of, 12. 

Id quod interest, 110. 

Ignorance, definition of, 96. 

Illegitimacy, law regarding it, 63. 

Immoveables, definition of, 92. 

In diem addictio, agreement, 320. 

Infamous, who are so regarded, 67. 

Inheritance, succession to, 328; 
law of, 331 ; divisions of, 345. 

Innkeepers, their liability, 317. 

Insurance, the contract of, 309. 

Interdicts, account of, 165 ; those 
relating to possession, 115. 

International Law. — See Jus Qen- 
tium. 

Interpretation of written instru- 
ments, rules f&s to, 103. 

Interpretation. — See Extensive, 
Legal, Restrictive. 

Intesta<^, law regarding, 330. 

Intimidation, law of, 97, 98. 
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Invasion of the barbarians, iU ef- 
fect on the Roman Law, 8. 

Judicia ordlnaria et extraordina- 
ria, 160. 

JulianuB on legitimacy, 65. 

Jos Qentinm, definition of, 22; 
man's subjection to it, 27. 

Justinian, account of his Code, 14 ; 
and Nove]C», 15 ; his account of 
the four andent kinds of lega- 
cies, 403. 

Justus titulus, what constitutes it, 
131. 

Labour and Work, role as to, 318. 

Law, its three periods of progress, 
1 ; origin of its technicalities, 2 ; 
their gross injustice, 3 ; its com- 
mon source, 24 ; must be based 
on equity, 38 ; its division into 
natural and positive, 21 ; inter- 
national and civil, 22 ; into jus 
scriptum et non scriptum, 23 ; 
jus publicum et privatum, 31 ; 
mutable and immutable, 38. 

Law as to Error, view of, 313. 

Law, consuetudinary. — SeeCustom. 

Law Roman, chronological divi- 
sion of, 5; great value of the 
study of it, 16 ; its sources, 22 ; 
the cause of its extension, 24. 

Laws, their effect separately, 28 ; 
exceptions to this, 29 ; how far 
they may be set aside, ib. 

L^;acies, law of, 378, 387 ; ademp- 
tion of, 391 ; transference of, 392 ; 
successive, 393; the four kinds 
of, 403. 

Legacy, generic, 384 ; optional, 385 ; 
universal, 387. 

of a sum or quantity, 383 ; of 

rights over real property, 384. 

Legal interpretation, rules of ; their 
origin and application, 40 ; their 
division, 41 ; necessity, 43 ; and 
true principle, 44 ; their restric- 



tive application, 44 ; their exten- 
sive application, 45. 

Legal transactions, various divi- 
sions of, 94. 

Legata, the several kinds of, ex- 
plained in the Pandects^ 405. 

Legate, law as to, 331. 

Legatee, right of, 378. 

Logatum generis, 415. 

rei aliense, 414. 

Legislator, his duty in forming a 
code, 41. 

L^timacy, law regarding it, 69. 

Leibnits on the Roman I^iw, 17. 

Lex commissoria, 269. 

Lex Rhodia de jactu, 310. 

Liability of Masters of Ships, Inns, 
Taverns,; &c.;3 17. 

Libertas, as an element of status, 
69. 

Litteris^ contract, 253. 

Locatio conductio, consensual con- 
tract^ 261 ; end of, 265. 

Maoedonianom Benatos CoMnl- 

tum, 303. 
Man, how regarded in the Pan- 
dects, 26. 
Mandans, law regarding him, 290. 
Mandata, definition of, 59. 
MandatariuS) law regatxiing him, 

290. 
Mandatum, consensnal contract, 

269. 
Marcellus on the intopretation of 

wills, 400. 
Merx, meaning of, 91. 
Methods of acquiring property, 144. 
Minors, their relief by restitutio 

in integrum, 193. 
Modestinus, example from, of legal 

interpretation, 48. 
Modus, meaning of, 101. 
Mora, definition of, 108. 
Mother, relation of to the child, 

64, 65. 
Mutuum, completed contract, 238. 
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Natural Law, definition of, 21 ; 

man's subjection to it, 26. 
Natural children, law regarding, 

366. 
Negotia.— 8ee Legal Transactiona. 
Negotiorum gestio, 288. 
Neronianum Senatus Consultuin, 

404. 
Ne yis flat, interdict, 168. 
Nourishing, the duty of, 318. 
Noyatio, meaning of, 324. 
NoTellse of Justinian, account of, 15. 
Nuntiatio operis novi, account of, 

173. 

Obligations, legal nature of, 220 ; 
various kinds of, 222 ; their ob- 
jects, 231 ; parties to them, 305 ; 
how extinguished, 321 ; contract- 
ed, 238 ; verbal, 243. 

Occupation, its relation to domi- 
nion, 141. 

Operis novi nuntiatio, 173. 

Optional legacies, 385. 

Oratomm Constitutiones, a form of 
written law, 58. 

Orphilianum Senatus Gonsultum, 
334. 

Pactum, definition of, 235. 

Pactum ne petatur, 325. 

Pandects, the model on which 
they were compiled, 12; their 
character as a scientific work, 16; 
extracts from, 19 ; their three- 
fold view of man, 26 ; on domi- 
cile, 79, 84 ; on possession, 123; 
on a servitude, 197 ; on the va- 
rious kinds of legata, 404. 

Papinian, precepts of from the 
Pandects, 19, 20 ; his divisions of 
law, 23 ; on the effect of punish- 
ment, 30 ; on the Prsetorian law, 
52 ; on possession^ 120 ; on bona 
fides, 129. 

Parties to an obligation, 305. 

Paulus on the application of legal 



rules, 42; on the rights of slaves, 
61; on transferring legacies, 
392. 

Pecunia, its meaning as applied to 
an estate, 88. 

Pegasianum Senatus Gonsultum, 
376, 387, 389. 

Per in oontrarium actum, 324. 

Persona, distinguished from per- 
sonae, 60. 

Personae ficto, 73. 

Personee, meaning of the term, 60. 

Persons, not the same as indivi- 
duals, 61 ; definition of, in Ro- 
man Law, 62; elements in de- 
scribing tiiem, 66. 

Pise Oausse, description of, 74. 

Pignus, definition of, 210 ; various 
kinds of, 211. 

completed contract, 242. 

Pomponius, precepts of, from the 
Pandects, 20 ; on the origin of 
law, 23; on the prsetorian law, 
52 ; on the classification of ' res,* 
93. 

Positive law, definition of, 21; 
man's subjection to it, 27; its 
province, 28. 

Possession, laws regarding it, 112 ; 
distinct from property in the 
Roman Law, 114, 120 ; interdicts 
relating to it, 115; its two divi- 
sions, 118. 

^'Pragmaticee Sanctiones^" identi- 
cal with rescripta, 59. 

PrsBOognoscenda, 328. 

Prsedia mstica et urbana, 92. 

Preejudiciales, actions so called, 70. 

Prsetorian law^ — See Edicta. 

Praetors, their powers and duties, 

57. 
Precedent^ its origin and authority, 

33. 
Prescription, definition of, 125; 

law regarding, 126. 
Preventive remedies, various kinds 

of, 172. 
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Prindpiini oon8titati<mety a fonn of 
written law, 68. 

Privileged crediton, 215. 

PriTilegium, deflnitioii of, 87. 

Procedure, method of, in actions, 
169. 

Prohibitions, aoooont of, 178. 

Promisdo operarum, rerbal con- 
tract, 243. 

Property, moyeable and immoyea- 
ble, collision of laws upon it^ 82 ; 
distinct from possession in the 
Roman Law, 114, 120; methods 
of acqoiring it by Ciyil Law, 144. 

Pnbliciana in rem, actio, 144. 

Punishment, how far it nullifies an 
illegal act^ 30. 

Quasi contractus, 271. 

Quod ^go tibi promisi habesne ao- 

oeptum? Uabeo, 325. 
Quorum bonorum, interdict, 166. 
legatorum, interdict, 167. 

Reditus, the bequest so called, 407. 

Relations, their order in succes- 
sion, 367. 

Reputation, definition of, 67. 

Res, legal bearing of the term, 88 ; 
various divisions of, 89 ; classifi- 
cation of, by Pomponius, 93. 

Rescripta, account of, 68; their 
l^gal bcAring, 69. 

Responsa prudentum, definition of, 
69 ; principal authors o^ 60. 

Restitutio in integrum, 191. 

Restrictive interpretation, exam- 
ples of, 44. 

Right, definition of, 87. 

Rights in the thing, 197. 

Right of succession, 365. 

Ruta Caesa, meaning of, 91. 

Savigny, his argument against codi- 
fication, 35. 

on possession, lia 

Scsevola on legitimacy, 96. 



Security against anticipated injury, 
180. 

Senatus Consultum Macedonia- 
num, 308; Tertullianum et Or- 
philianum, 334; TrebelHanum, 
376, 387, 388 ; Pegasiannm, 37^ 
387, 389; Neronianum, 404. 

Servitude (a), characters of, 197. 

Servitudes, personal, account of, 
205. 

Real, account of, 200; difiinv 

ent kinds o^ 201. 
Set oft — See Compensation. 
Severus, Alexander, the anardiy 
following his death, 7. 

Ships, law regarding, 310 ; liability 
of masters of, 317. 

61 mensor falsum modum dixerit^ 
187. 

Sodetas, consensual contract, 267. 

Soldiers, law as to their wills, 342, 
345. 

Sources of law, 22. 

Status of a dtizen, its elements, 69. 

Statutes, their threefold distinc- 
tion, 80 ; distinction between real 
and personal, 86. 

Stipuktio, verbal contract, 244; 
various kinds of, 247. 

Substitutio, in appointment of hdrs, 
349. 

Substitutions in legacies, 393. 

Successio mortis causa, 328. 

Succession, different kinds o^ 329 ; 
ab intestate, 332. 

right of, 366 ; order of rela- 
tions to it^ 367. 

Superficies, rights concerning it, 
148. 

Sureties, varied sense of the term, 
249. 

Tavern keepers, their liability, 317. 
Tertullianum Senatus Consultum, 

334. 
Testamentary law, progress of, 352. 
Testaments, public, 339. 
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Theft— See Fnrtnrn. 

TheodosiuB II., his complaint of 

jurisprudence in his time, 11; 

account of his Code, 12 ; his law 

as to actions, 161. 
Theophilus on the character of the 

will, 125. 
Things. — See Res. 
Tignum, meaning of, 91. 
Title. — See Justus titulus. 
Trebellianum Senatus Consultum, 

375, 387, 388. 
Tribonian, his yarious works on 

jurisprudence, 14. 
Tutela, definition of, 291. 
Tutores, law regarding them, 292. 

Ulpian, his precepts from the Pan- 
dects, 19; quotations from 22, 
26 ; his view of the jus naturale, 
26; jus publicum et privatum, 
31 ; on the validity of a custom, 
32 ; on legal interpretation, 49 ; 
on legitimacy, 65; on domicile, 
77; on possession, 119, 123; on 
exceptions, 162; on interdicts, 
165; on dotis dictio, 243; on 
sureties, 251 ; on addictio in diem, 



258 ; on wills, 349 ; on bonorum 

possession 359. 
Uniyersal legacy, 387. 
Uniyersitas, meaningof the word,62. 
Uniyersitates, definition of; 73. 
Usucapio, meaning of, 114.— See 

Prescription. 
Ususfructus, account of, 205; the 

bequest so called, 407. 
Uti possidetiB, interdict, 115. 
Utrubi, interdict, 115. 

Yalentinian III., his decrees, 13, 14. 
Vestis, meaning of, 91. 
Yi aut clam, interdict, 115, 178. 
Violence, law of, 97, 98. 
Yulgo concepti, meaning of the 
term, 65. 

Will, Theophilus on, 125. 

Wills, law of, 328; written and 

nuncupatory, 337 ; holograph, 

339 ; progress of the law, 352 ; 

absurdity of the English system 

of interpretation, 396. 
Work and labour, rule as to, 318. 
Written instruments, rules as to 

their inteipretation, 103. 



THE END. 
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